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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

ENERGY FUELS CORPORATI ON, Application for Review
APPLI CANT and
Cvil Penalty Proceedi ngs
V.
Docket No. DENV 78-421
SECRETARY OF LABOR, DENV 79-69- P
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , (A O No. 05-00303-03003)

RESPONDENT
Nos. 1 and 2 Strip M nes

DECI SI ON

Appear ances: Eugene McCQuire, Attorney, Holland and Hart, Denver,
Col orado, for Applicant;
Robert A. Cohen, Trial Attorney, Ofice of the
Solicitor, Departnent of Labor, for Respondent.

Bef ore: Judge Littlefield
I ntroduction

This is a conbined application for review and proceeding for
assessnment of civil penalty which is governed by sections 105(d)
and 110(a) of the Federal M ne Safety and Health Act of 1977, 30
U S.C. 0801 et seq. Section 105(d) provides in relevant part:

(d) I'f, within 30 days of receipt thereof, an operator
of a coal or other mine notifies the Secretary that he
intends to contest the issuance or nodification of an
order issued under section 104, or citation or a
notification of proposed assessnent of a penalty issued
under subsection (a) or (b) of this section, or the
reasonabl eness of the length of abatement tine fixed in
a citation or nodification thereof issued under section
104, or any miner or representative of miners notifies
the Secretary of an intention to contest the issuance,
nodi fication, or term nation of any order issued under
section 104, or the reasonabl eness of the | ength of
time set for abatenent by a citation or nodification

t hereof issued under section 104, the Secretary shal

i medi ately advi se the Commi ssion of
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such notification, and the Comm ssion shall afford an opportunity
for a hearing (in accordance with section 554 of title 5, United
States Code, but without regard to subsection (a)(3) of such
section), and thereafter shall issue an order, based on findings
of fact, affirmng, nodifying, or vacating the Secretary's
citation, order, or proposed penalty, or directing other
appropriate relief.

Section 110(a) provides:

The operator of a coal or other mine in which a

vi ol ation occurs of a mandatory health or safety
standard or who violates any other provision of this
Act, shall be assessed a civil penalty by the Secretary
whi ch penalty shall not be nore than $10,000 for each
such violation. Each occurrence of a violation of a
mandatory health or safety standard nmay constitute a
separ at e of f ense.

Al l eged Viol ation

On May 11, 1978, Applicant, Energy Fuels Corporation (EFC)
filed for review of Order No. 389944 dated April 18, 1978. On
November 20, 1978, the M ne Safety and Heal th Admi ni stration
(MSHA), through its attorney, filed a petition for assessnent of
a civil penalty charging one violation of the Act.

Tri bunal

A hearing was held on the above-consolidated matters in
Denver, Col orado, on February 27, 1979. Both MSHA and EFC were
represented by counsel (Tr. 2).

Mbti on

After a conference referred to, infra, EFC noved to w t hdraw
its application for review (Tr. 4). The notion was GRANTED (Tr.
4-5).

Evi dence

The Judge hel d a prehearing conference before bringing the
hearing to order and heard prelimnary di scussions bearing on the
i ssues on the part of counsel for both parties (see, supra).

The Judge, after hearing all evidence, studying the record,
review ng the exhibits, giving synpathetic regard to mtigating
ci rcunstances, and fully considering the criteria shown in
section 110(i) of the Act, nade findings of fact, conclusions of
| aw and i ssued an ORDER on the record, rendering his decision
fromthe bench. One violation was found as originally charged.
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Fi ndi ngs of Fact and Concl usi ons of Law

The findings of fact, conclusions of |aw, and ORDER nmade on
the record fromthe bench are hereby incorporated herein by
reference and are AFFIRVED (Tr. 24-26).

Cvil Penalty Assessed

O der No. Dat e Standard 30 CFR Penal ty
00389944 4/ 18/ 78 77.404(a) $900
Di sposition

The Judge was notified by letter fromthe Ofice of the
Solicitor, U S. Departnent of Labor, that the Respondent had
subnmitted paynent of $900, as ordered for the one violation found
by the Judge in his BENCH deci si on. WHEREFORE t he above-capti oned
i s CLOSED.

Mal colmP. Littlefield
Admi ni strative Law Judge



