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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Di scrimnation Conpl ai nt
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. NORT 78-382
ON BEHALF OF ROBERT L. WEST,
COVPLAI NANT El kins No. 6 Mne
V.

ELKI NS ENERGY CORPORATI ON,
RESPONDENT

DECI SI ON

Appear ances: Robert A. Cohen, Esq., and Ann Rosenthal, Attorney,
Department of Labor, for Conpl ai nant
Buddy H. Wallen, Esqg., and Cerald L. Gay, Esg.
dintwood, Virginia, for Respondent

Before: Administrative Law Judge Steffey

Pursuant to a witten order dated Novenmber 27, 1978, as
anended Decenber 1 and 11, 1978, a hearing in the above-entitled
proceedi ng was held on January 16 through January 18, 1979, in
Wse, Virginia, under section 105(c) of the Federal Mne Safety
and Health Act of 1977.

The discrimnation conplaint in this proceeding was filed on
Septenber 29, 1978, alleging that conplai nant, Robert L. West,
had been di scharged on April 4, 1978, by respondent in violation
of section 105(c)(1) of the Federal Mne Safety and Health Act of
1977. Conpl ai nant was reinstated on July 10, 1978, under an
order of tenporary reinstatenment issued July 3, 1978. The
di scrimnation conplaint was anended on Novenber 15, 1978, to
al | ege that conplai nant had agai n been unlawful |y di scharged on
Sept enber 28, 1978. The Secretary made no findi ng under section
105(c)(2) as to whether the discrimnation conplaint with respect
to the second di scharge was frivol ously brought. Therefore,
conpl ai nant was not tenporarily reinstated after the second
di scharge and consequently has been w thout work since Septenber
28, 1978, the date of the second di scharge

| ssues

Counsel for conplainant filed a posthearing brief on My 4,
1979, and counsel for respondent filed a reply brief on May 29,
1979. Both briefs agree that the conplaint raises the foll ow ng
two issues:
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1. \Whether conpl ai nant Robert L. West was discrimnm nated agai nst
in violation of section 105(c) of the Act when he was "laid off"
on April 4, 1978.

2. \Wet her conplai nant Robert L. West was discrim nated
agai nst when he was fired by El kins Energy on Septenber 28, 1978.

Fi ndi ngs of Fact

I amlisting below the findings of fact on which | shal
base ny decision in this proceeding. Nearly every fact in this
case was the subject of testinony by two or nobre w tnesses.
Therefore, ny findings of fact necessarily invol ve sone

credibility determinations. |In ny discussion of the parties
argunents | shall refer to various findings of fact and, if those
findings are based on credibility determ nations, | shal

herei nafter explain why | have elected to accept the testinony of
one witness as being nore credible than that of another witness.

1. E kins Energy Corporation, the respondent in this
proceedi ng, owns four underground coal nines at the present tine
(Tr. 442). The Elkins No. 6 Mne is the only one directly
involved in this proceeding. The No. 6 Mne produced an average
mont hly quantity of 15,766 tons of clean coal for the nonths of
Sept enber, COctober, and Novenber 1977 (Tr. 10). A mners' strike
occurred on Decenber 6, 1977, and l|lasted through March 26, 1978
(Tr. 211). After the strike, the No. 6 Mne produced an average
mont hly quantity of 11,000 tons of clean coal for the nonths of
April, May, and June 1978 (Tr. 11). Elkins Energy is owned by
WIlliam Ri dl ey El kins, Hershel Elkins, and Dal e Meade. Ridley
Elkins is vice president and part owner; Dale Meade is a partner
and chief electrician; and Hershel Elkins is a partner and
supervi sor of insurance, |abor relations, and union arbitrations
(Tr. 441; 444; 453). Oher persons apparently own varying
interests in Elkins Energy, but their names are not given in the
record (Tr. 461).

2. Robert L. West, the conplainant in this proceeding,
began to work for Elkins Energy at the No. 6 M ne on Novenber 16,
1977. For 3 days after Novenber 16, 1977, West was shown around
the m ne and given an opportunity to famliarize hinself with its
nmet hods of operation. At the end of 3 days, West was assigned to
be the section foreman on the night shift which worked from3
p.m to 11 p.m on Mnday through Friday of each week (Tr. 17;

19; 179). West was paid a nonthly salary of $1,925 (Tr. 19; 181)
until the week following the mners' strike (March 27, 1978) when
his salary was raised to $2,100 per nmonth (Tr. 215-216).

3. During the strike, that is, from Decenber 6, 1977, to
March 26, 1978, only four nen worked at the No. 6 M ne. One of
t hose nen was Dougl as Shel ton who was superintendent of the No. 6 M ne.
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The other three nmen were West, John Ed Mullins, and Morrel
Mul l'ins. John Ed Mullins had been an electrician at the No. 6
M ne and Morrell Millins had been the day-shift section foreman
at the No. 6 Mne prior to the strike (Tr. 144-146; 556-557).
The duties of all men during the strike were to preshift the
mne, to keep the ventilation in good condition, and to maintain
the equi pnrent (Tr. 45; 185). During the strike, the four nen
were paid only half of the salary which they normally received
when the m ne was actual ly producing coal (Tr. 355).

4. On February 28, 1978, while the strike was still in
progress, West was working with John Ed Miullins at the belt
feeder when a rock fell on West's head and shoul ders (Tr. 47).
John Ed rendered first aid and Morrell and John Ed succeeded in
transporting West out of the mine on the conveyor belt (Tr. 176).
John Ed took West to the hospital in Wse, Virginia, which is
about 20 mles fromthe No. 6 Mne (Tr. 175). No one was on duty
on the surface of the m ne when West was injured although Doug
Shel ton, the superintendent, normally remai ned on the surface
when the other three nen were underground (Tr. 159; 389; 568).
Doug Shelton had called on the tel ephone before the three men
went into the mne on February 28 to advise themthat he would be
comng to the mne at a subsequent time (Tr. 168; 357; 568).
After the accident, West told Doug Shelton that he woul d
t hereafter go underground only when someone had been assigned to
remain on the surface of the mne (Tr. 49; 150; 390).

5. The strike ended on March 26, 1978, and on the next day,
March 27, 1978, West resunmed the duties of section foreman on the
night shift. Wst worked for 6 days, or until April 4, 1978,
when, at about 9:30 a.m, West received a call fromthe
superintendent of the mne, Doug Shelton, advising Wst that
Ri dl ey El kins had asked Doug to lay off all the men on the night
shift because the No. 6 Mne was not producing enough coal to
justify retention of the night shift (Tr. 58; 405).

6. West went to the No. 6 Mne about 2:30 p.m on April 4,
1978, to collect his personal bel ongings and found that the
mners on his shift were dressed in their working clothes and
were waiting outside the mne preparatory to entering the mne to
work the night shift. Wst went into the mne office and asked
Doug Shelton why the nmen on the night shift had reported for work
if the night shift had been discontinued. Doug explained to West
that between 9:30 a.m and the time that West had conme to pick up
hi s personal equi pnent, Doug had received another call from
Ridley Elkins retracting his orders to lay off the second shift
and nodifying his instructions so as to have Doug lay off only
t hose nen who had originally been hired to work on a third shift
whi ch woul d begin at 11 p.m and end at 7 a.m (Tr. 60; 407).

7. Doug then rem nded West that West and a repairman naned
Hugh Stidham had originally been hired to work on the third shift and
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that West and Stidham were being laid off until such tine as
managenent m ght determ ne whether a third shift would be
econom cal | y advant ageous (Tr. 61; 391; 409). Although Doug
could not recall their nanes, he had tentatively hired two miners
who lived at dintwod, Virginia, to work on the third shift.
Doug al so called those two nmen on April 4, 1978, and told them
that they woul d not be needed. They had expected to report for
work at 11 p.m on the night of April 4, 1978, to begi n working
on the third shift and on the basis of that expectation had
resigned their jobs at another mine (Tr. 391; 429). They were
fortunately able to return to the mne where they had been

wor ki ng after Doug had advised themthat they would not be needed
at the No. 6 Mne for the third shift (Tr. 391; 429). Doug
waited until after Stidham had reported for work on April 4,

1978, to lay himoff (Tr. 128), but Stidhamwas rehired as a belt
man a few days later. Stidhams substitute job as a belt man
required himto craw around on the wet mne floor which caused
Stidham s arthritis to react so painfully that he was forced to
stop working for Elkins Energy (Tr. 126; 130).

8. Ridley El kins and Doug Shelton had conferred before the
strike and had tentatively decided to start a third shift as soon
as the strike had ended. The third shift was planned as a
mai nt enance shift. The nen on the mai ntenance shift would do the
ki nds of work which were difficult to acconplish while coal was
bei ng produced. Wrk on the mai ntenance shift would consist of
appl yi ng rock dust, hanging ventilation curtains, installing roof
bolts, hauling supplies into the m ne, and preparing belt
structures for advancenent of the belt to keep pace with
production at the faces (Tr. 268; 346; 457). The third shift was
not instituted imediately after the strike because a | ot of
equi prent broke down soon after the strike which had an adverse
effect on production (Tr. 56; 126; 153; 303-304; 360; 445; 449).
Both Ridley Elkins and Doug Shelton stated that the third shift
was not actually begun until production after the strike had been
built back up to the quantity that had been produced before the
strike (Tr. 359; 361; 444; 457).

9. Despite nmanagenment's claimthat the third shift was not
begun until post-strike production reached pre-strike levels, the
facts show that the third shift was begun on or about May 1,

1978, but post-strike production through June 1978 was only
11,000 tons per month as conpared with 15,766 tons before the
strike (Tr. 266-268; 448).

10. Qualified section foremen are difficult to find.
Theref ore, when Doug Shelton and Ridley El kins tentatively
decided before the strike to institute a third shift after the
stri ke, Doug began | ooking for a section forenman so that he could
hire one before the strike and have himavailable to take over
supervision of a third shift if conditions existing after the
stri ke warranted conmencenent of a third shift. Since Wst was
hired as the prospective third-shift foreman
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on Novenber 16, 1977, and the mners' contract did not expire
until Decenber 6, 1977, it was necessary to utilize West as a
section foreman on the second shift until such tine as a new
contract could be negotiated. West's assunption of the position
of section foreman on the second shift brought about a change in
assi gnment of existing m ne personnel because Don Shelton, who
was acting as the second-shift section foreman when West becane
second-shift section foreman, had to be reassigned to the
position of helper to the operator of the continuous-m ning
machi ne. Don, who was a brother of Doug Shelton, the mne's
superintendent, was a foreman-trainee at the tinme Wst was hired
and Don did not obtain his papers as a mne foreman until January
10, 1978 (Tr. 17-18; 307; 346; 376; 379; 457; 565).

11. The strike lasted | onger than Doug Shelton or Ridley
El ki ns expected (Tr. 429). By the end of the strike, Elkins
Energy was in difficult financial circunstances because it had
received little or no inconme during the strike and the
| egislation pertaining to strip mning had forced El kins Energy
to close its surface mnes and lay off approximately 300 mners
(Tr. 458-459; 461;). Wen production at the No. 6 Mne continued
to lag below pre-strike levels, Ridley Elkins decided to postpone
the institution of a third shift at the No. 6 Mne. In an effort
to econom ze, Ridley instructed Doug Shelton to lay off any
m ners who had been hired for the third shift (Tr. 391; 427).
The only miners on Ridley's payroll who had been hired for the
third shift were West and Stidham (Tr. 391).

12. On April 4, 1978, the day West was laid off, it was
necessary for Doug to reinstate his brother, Don Shelton, as the
section foreman on the second shift (Tr. 362; 407). Don Shelton
had been working as the hel per for the operator of the
conti nuous-m ni ng machine (Tr. 20). Another person had to be
obtained to fill Don's position as helper to the operator of the
conti nuous-m ni ng machi ne. Randall Goins was transferred from
anot her of Elkins' mines to be the section foreman on the third
shift which was initiated on or about May 1, 1978 (Tr. 267; 362;
449). Not long after Goins had been assigned as section forenman
on the third shift, Don Shelton elected to resune his union job
of hel per for the operator of the continuous-m ni ng machi ne and
oins was nmoved fromthe third shift to fill the position of
section foreman on the second shift which had been | eft vacant
when Don Shelton resuned his union job (Tr. 268). Consequently,
there was no net econonic benefit to Elkins Energy in |laying off
West because vacancies were nerely created which had to be filled
by the hiring of a new section foreman or the transfer of mners
fromone place to another. Also see Finding No. 27, infra.

13. On April 5, 1978, the day after his discharge, Wst
went to Norton, Virginia, and filed a discrimnation conplaint
with the Mne Safety and Health Adm nistration alleging that he
had been discharged for diligently trying to uphold the Federa
and state mning laws (Exh. 2; Tr. 68). On the afternoon of the
same day on which the
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conpl ai nt had been filed, Doug Shelton called Wst on the phone
and asked himif he would be willing to accept a position at

anot her m ne owned by El kins Energy. West stated that he woul d
be willing to accept a substitute position and Doug told West
that he would see what could be done. During the conversation
Doug asked West if West had filed a discrimnation conpl aint

agai nst himand West confirmed that he had (Tr. 69; 251; 369-370;
399; 404).

14. \West's conplaint of April 5, 1978, alleges that during
hi s enpl oynent by El ki ns Energy he had advised his crew that if
he remained their section foreman, he would (1) restore
ventilation, (2) stop cutting into auger holes on the return side
in No. 6 entry, (3) stop miners fromsnoking in the nmne, and (4)
make sure that someone was al ways on the surface when nen were
underground (Exh. 2). In his direct testinony at the hearing,
West repeated that he had brought the four itens |listed above to
the attention of the mne superintendent, Doug Shelton
Additionally, West stated at the hearing that he had conpl ai ned
to Doug about the failure of the mners on the first shift to
install tenporary supports in all places fromwhich coal had been
renoved and West al so objected to Doug's failure to have an
up-to-date mne map show ng the | ocation of auger holes (Tr. 21).
West stated that he actually had a list of 27 itens about which
he had conpl ai ned, but no one at the hearing asked himto
identify any conpl aints besides the ones enunerated above (Tr.
27). Finally, West stated at the hearing that Doug had ridden a
gasol i ne- power ed dune buggy in the No. 6 Mne during the strike
and West had told Doug that riding the dune buggy in the mne was
a violation of | aw and dangerous because the engi ne on the dune
buggy created noxious funmes in the mne and m ght cause an
expl osion (Tr. 42; 401).

15. Several witnesses were called in support of West's
claimthat he had conpl ai ned about safety violations to Doug
Shel ton, the superintendent of the No. 6 Mne. Hugh Stidham a
fornmer repairman at the No. 6 Mne, testified that he had heard
West conpl ain to Doug about ventilation curtains being knocked
down by the first shift, about the failure of the mners on the
first shift to install tenporary supports, and about the auger
hol es whi ch had been encountered (Tr. 110; 113-114).

16. Janes Falin, a forner nechanic at the No. 6 M ne,
supported West's statenents with respect to snoking in the mnes
by testifying that he had seen the nmen snoking in the m ne when
West was not in their vicinity (Tr. 135).

17. John Ed Mullins, a forner electrician at the No. 6
M ne, supported West's clains that he had conpl ai ned about
safety. John Ed stated that he had heard West conplain to Doug
(1) about West's claimthat fly curtains were needed in the nine
(2) about West's intention of stopping the men fromsnoking in the mne
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(3) about West's position that no nmen should be allowed to go
under ground unl ess there was a person on the surface who woul d be
able to hear the m ne phone, and (4) about Wst's objection to
Doug' s having ridden the dune buggy into the m ne during the
strike (Tr. 148-150). John Ed stated that he had not personally
made any conpl aints about safety at the No. 6 Mne and that West
had made nore conpl ai nts about safety than the day-shift section
foreman, Morrell Miullins (Tr. 167-172).

18. Robert Hilton, a former roof bolter on the second shift
at the No. 6 Mne, testified that West tried to get fly curtains
at the No. 6 Mne but was unable to do so. Hilton said that the
other curtains were often torn down by the shuttle cars and were
kept rolled up nost of the time. Hilton said that if nen were
accustoned to snmoki ng out of the mne, they continued to do so
when they were underground working in the mine. Hilton said that
he heard West say that he was going to have a talk wi th Doug
about the fact that the men were snoking in the m ne because West
could not allow the men to snoke. Hilton, who worked on West's
shift, stated that tenporary supports were supposed to be
installed but that they did not practice followi ng the I aw
Hlton said they did not have tinbers underground for use as
tenmporary supports and that none were brought underground for
that purpose. Hilton found the roof unsupported when he went to
each place to install roof bolts and no tenporary supports were
ever installed until he and his hel per went into a place to
install roof bolts (Tr. 298-302). The roof-control plan for the
No. 6 Mne requires that roof bolts be installed within 5 m nutes
after the continuous-m ni ng machi ne conpl etes | oading coal froma
gi ven wor ki ng place (Tr. 248).

19. The detail ed conplaint which West nade about the
ventilation curtains was that they were conpletely down every
aft ernoon when he went in to start his shift at 3 p.m He said
that a period of from 30 mnutes to an hour was required every
afternoon to rehang the curtains and that his insistence that
ventilation be properly maintai ned was a hindrance to production
whi ch managenent could not tolerate (Tr. 188; 237; Exh. 2). West
conceded during cross-exam nation that if managenment had laid him
of f because he was a hindrance to production, that production
shoul d have increased after West was laid off on April 4, 1978
(Tr. 193). The evidence shows, however, that production did not
decrease after West was hired and did not increase after he was
di scharged (Tr. 10-11; Finding No. 1, supra).

20. Before the strike, when West was section foreman on the
second shift, he was not required under 30 CFR 75.303 to nmake a
preshift exam nation on his shift because no production followed
the second shift (Tr. 250; 589). Despite the fact that West was
not required to make a preshift exam nation, he stated that he
made such an exam nation any way and that he woul d make an entry
in the onshift reporting book if he found that any place needed
scoopi ng or bolting
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(Tr. 54). West stated on cross-exam nation, however, that he
corrected the violations he observed and that it was unnecessary
to report in the book the violations which he had corrected (Tr.
199). West later stated that he nade at | east one entry in the
preshift and onshift book pertaining to |lack of proper
ventilation (Tr. 205). West first stated that mners had snoked
in his presence in the mne until he told themnot to do so (Tr.
26). Later West said that he did not report the mners' snoking
in the book because he did not personally see them snoking (Tr.
200). West eventually justified his failure to nake entries in
t he book by stating that Doug Shelton told himnot to wite down
every violation he saw in the preshift book so that the

i nspectors would not read the entries in the book regarding the
violations and then check to see if the violations had been
corrected when they nade their exam nation of the mne (Tr. 233).

21. West said that he started to search the mners for
snokers' articles one or two tinmes, but about 4 days after he
began to work at the No. 6 Mne, Doug told himnot to bother with
searching the nen for snokers' articles because they resented it
and were inclined to slack off on production if they were
searched (Tr. 235; 254). Robert H lton, who was a roof bolter on
West's shift, stated that he had never been searched for snokers
articles at the No. 6 Mne and had never seen anyone el se
searched for snokers' articles (Tr. 316).

22. Athough West said that the roof-control plan required
tenmporary supports to be set within 5 mnutes after the coal was
renoved unless the roof bolters were ready to enter the work
pl ace to bolt, West did not have tenporary supports set on his
own shift in places left unsupported by the preceding shift. The
foregoing conclusion is supported by the testinony of at |east
two miners who worked on West's shifts. Robert Hlton, who
wor ked on West's shift before the strike, stated that tenporary
supports were rarely set in any of the places before he entered
themto bolt (Tr. 248; 301). Earl Houseright, who worked on
West's third shift after West's tenporary reinstatenment, said
that nost of the tine there were no supports in the places when
he entered themto bolt. Thus, West left his nen exposed to roof
falls until such tine as they bolted the roof despite the fact
that the tenporary supports are required to be installed within 5
m nutes after the coal has been renmpved. Houseright also said
that he would set fromfour to eight tenporary supports,
dependi ng on the condition of the roof, but he said that he did
not know how many were required by the law or roof-control plan
(Tr. 652). West stated twice during the hearing that he did not
know whet her the roof-control plan required installation of six
or eight tenporary supports (Tr. 39; 248). West also said that
he had to send outside the mne to get tinbers for making
tenporary supports when the mners on his own production shift
renoved coal fromworking places at a faster rate than the roof
bolters could enter the working places to install roof bolts (Tr.

255) .
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23. Jackson Sturgill, a former section foreman on the third
shift at the No. 6 Mne, supported West's position by stating
that the nmen on the second shift failed to install tenporary
supports after renmoving coal fromworking places and that he
often found as many as eight places in need of bolting where no
tenmporary supports had been erected (Tr. 290). At the tine
Sturgill testified, the second shift was supervi sed by Randal
oi ns who was not working at the No. 6 Mne at the tinme Wst nmade
his conplaints to Doug about the failure of the men on the first

shift to install tenporary supports. Sturgill, however, did not
support West's clains that Doug was indifferent about men snoking
inthe mne. Sturgill testified that he searched the nmen for

snoking articles and that Doug approved of the searches and that
Doug personally told the men not to snmoke in the mne (Tr. 292).
Doug testified that he violated Federal |law by failing to search
the men for snoking articles because he believed that the mners
resented it and that the searches caused themto believe that the
superintendent did not trust them neverthel ess, Doug was opposed
to smoking in the mne and warned the nen of the dangers inherent
in smoking in the mine (Tr. 422-425).

24. Doug Shelton also admitted during his testinony that
West tal ked to himabout ventilation curtains being dowmn at the
face and Doug agreed that he had refused to buy the kind of fly
curtains that West wanted himto get because he believed they
wer e unnecessary when the ventilation curtains were installed in
accordance with the ventilation plan for the No. 6 Mne (Tr. 350;
371; 373-374; 383; Exh. A). Doug further admtted that the
m ners on neither the first nor second shift were installing
tenmporary supports after they had cl eaned up the coal and he
agreed that this was a probl em which West di scussed with him(Tr.
354). Doug also agreed that it was a violation of the law for
himto ride the dune buggy in the m ne and he further agreed that
he did not always have a man on the outside of the mne when nen
wer e underground and that he recognized that failure to do so was
a violation of the law (Tr. 388; 401).

25. Doug, on the other hand, denied that West had di scussed
the problemof mning into auger holes with him but Doug
conceded that the continuous-m ni ng machi ne had cut into auger
hol es because the mne map did not correctly show their |ocation
Doug stated that MSHA cited the mne for violating the
requi renent that the m ne map show the | ocation of the auger
hol es and that the map had to be updated for that purpose (Tr.
351; 353). Doug said there was a drill on the back of the scoop
whi ch was avail able for testing the coal in advance of mning to
det erm ne whet her an auger hole or an abandoned m ne m ght be in
the vicinity of active mning operations, but Doug noted that the

drill could be detached fromthe scoop and that it was usually
necessary to hunt for the drill when it was needed (Tr. 352;
385). Doug denied West's claimthat the drill was not used to

search for dangerous conditions in advance of the cutting
operations of the continuous-m ning machine (Tr. 386; 425-426).
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26. Ridley Elkins testified that it was his decision to lay off
the mners who had been hired to work on the third shift, but he
deni ed that he gave instructions to lay off West by name (Tr.
442; 444). Ridley stated that section foremen should nmake their
conplaints to the superintendent who is hired for that purpose
because Ri dl ey expects the superintendent either to take action
on conplaints or inform himabout the conplaints (Tr. 444).

27. Ridley Elkins had a detail ed know edge of everything
t hat happened at the No. 6 Mne. He knew precisely what
equi prent had broken down at the mine after the strike and
readily enunmerated the notors, etc., that had to be replaced (Tr.
448-449). R dley knew that the shuttle cars were alternatively
taken fromthe mne for the purpose of being rebuilt and he knew
how | ong the nmine operated with only one shuttle car before a
smal | shuttle car was brought in to assist the remaining |arge
one in maintaining production while one |arge car was out of the
mne for repair (Tr. 448). Ridley personally brought in a
section foreman to work on the third shift when the third shift
was instituted and Ridley personally transferred the foreman to
the No. 6 Mne from another m ne because the foreman |iked Ridl ey
and wanted to work in a mne where he would often see Ridley (Tr.
450). Ridley knew of two nmen at dintwood, Virginia, who could
be hired for the third shift when it was instituted and he had
advi sed Doug of their availability (Tr. 429-430). Doug discussed
the mnute details of the operation of the mne with Ridley in
that Doug stated that Ridley "knew fromday to day what was goi ng
on, and he would tell ne" what to do (Tr. 390).

28. At the tine of the hearing, Doug Shelton no | onger
wor ked as superintendent of the No. 6 M ne because Doug had
personal ly gone into the coal business after form ng Shelton Coa
Company (Tr. 343). Mrrell Millins, who had worked at the No. 6
M ne as section foreman on the first shift, had accepted the
position of superintendent at the coal conpany owned by Doug
Shelton. Morrell was, therefore, extrenely supportive of Doug
Shelton's position in this proceeding to the extent that he
under st ood Doug's position. For exanple, he stated that West
m ght have found the ventilation down at tinmes when West reported
for work at 3 p.m on the second shift, but Mrrell said that he
al so found the curtains down nearly every norning after the nen
on West's second shift had conpleted their work (Tr. 558; 571).
Morrell said that it was just about "an every norning thing" that
Doug was "onto him' about preventing the nen from snoking in the
m ne, although he said that their search policy for snokers
articles was not as stringent as it could have been (Tr. 560).
Morrell stated that the nmen on his shift did not instal
tenmporary supports as they should have, but he clained that the
men on West's shift also failed to install tenporary supports
(Tr. 564). Morrell stated that West's entries in the preshift
and onshift book were just a repetition of the word "None"
meani ng that West had reported no hazardous conditions. Morrel
said that West mght enter sonething different
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once in a while just to vary the appearance of the report, but
Morrell said that West never did report a significant safety
violation in the books (Tr. 570).

29. Morrell was present when Doug Shelton rode the dune
buggy into the mne during the strike and he personally did not
tell Doug that his doing so was a violation of the law (Tr. 573).
Morrell stated that he had seen nmen snoking in the mne, but that
he had not reported themto Doug or nade an entry of that fact in
the preshift or onshift book (Tr. 574). Morrell did not nmake an
entry in the book about the fact that he found on a daily basis
that tenmporary supports were not being installed (Tr. 588).

Li kewi se, although Mrrell found the ventilation curtains were
constantly torn down and lying in the nud, he did not make any
entries in the book about that either (Tr. 588).

30. West stated that he nade a round of the faces every 20
to 25 mnutes and tested for nethane if there was nmachinery in
the face area either extracting coal or bolting the roof (Tr.
55). Robert Hilton, who was a roof bolter on West's shift,
stated that West could not have nmade a check for nethane in his
wor ki ng place without his seeing West do so, but he said that in
all the tine that West worked in the mne, he had seen West make
only one nethane test (Tr. 310).

31. Chief Administrative Law Judge Janes A. Broderick
i ssued an order of tenporary reinstatement on July 3, 1978
requiring that Elkins Energy reinstate West to the position of
section foreman at the rate of pay and with work duties
equi val ent to those which had been assigned to himimediately
prior to his discharge on April 4, 1978. After the reinstatenent
order had been issued, Doug Shelton and Ridley El kins conferred
about the matter and concluded that West shoul d be assigned to
work on the third shift since that was the shift for which he had
originally been hired (Tr. 410). Wen Doug called Wst on
Saturday, July 8, 1978, and advised himthat the only place they
could use himwas on the third shift, Wst agreed to work on that
shift. West reported for work on Monday, July 10, 1978 (Tr. 70).
The wor ki ng hours on the third shift were from1ll p.m to 7 a.m
and the third shift was a maintenance shift during which the
m ners performed duties such as rock dusting, roof bolting,
rehangi ng or extending ventilation curtains, and nmaking repairs
to equi pnent (Tr. 71).

32. Jackson Sturgill had been hired on May 1, 1978, to be
the section foreman on the third shift (Tr. 266). The
rei nstatenment of West neant that two section foreman would be
working on the third shift. Therefore, Doug advised Sturgil
that he was being pronoted to the position of mne foreman on the
third shift and that Sturgill should use West as an ordi nary
wor kman. Under Doug's instructions, Wst would be required to act
as an ordinary | aborer because Sturgill was told to assign Wst
various tasks which could best be done by
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two men, but since West was to be given only one man to assist in
perform ng the tasks, West would be required to do the work of an
ordinary |aborer (Tr. 72; 268-269). After West had done the work
of a |l aborer for a few days, he conplained to Sturgill about
bei ng assigned a | aborer's work instead of a supervisor's duties.
Sturgill agreed with West that West was being utilized in an

i nproper manner and thereafter assigned at |least two nmen to do
any tasks delegated to West. The assignment of at |east two
mners to assist West in perform ng each job enabl ed West to work
in the capacity of a supervisor. Sturgill stated that although
he stopped treating West as an ordinary |aborer, his doing so was
contrary to the instructions which had been given to himby Doug
(Tr. 74; 291-292).

33. After West had been reinstated for about 1-1/2 nonths,
Doug told Sturgill that they could no |l onger afford to pay two
section foremen to work on the third shift and Sturgill was laid
of f (Tr. 279; 416; 422; 439-440; 458). About 2 weeks after West
was reinstated, Doug Shelton resigned as superintendent of the
No. 6 M ne and began to operate his own coal business under the
nane of Shelton Coal Conpany (Tr. 416-417; 446-447). The name of
t he new superintendent hired by Ridley El kins was Donni e Short
(Tr. 80; 446; 671). [NOTE: West stated that Doug |eft about 2
weeks after West was reinstated (Tr. 79), but if that were
correct, Sturgill would have been laid off by Doug's successor
Donni e Short, whereas both Sturgill and Doug agreed that Doug was
superintendent when Sturgill was laid off (Tr. 279; 439-440).
The actual date that Doug left is inmaterial to the real issues
in this proceeding.]

34. West first stated that he only conplained to Short
about three things: (1) the condition of the roadway on the
surface leading to the No. 2 portal, (2) the condition of the
i nt ake haul ageway, and (3) the disparity in Wst's and Sturgill's
pay, that is, West said that he only received his regular salary
after reinstatenent of $2,100 per nonth regardl ess of the nunber
of weekends he worked, whereas every time Sturgill worked on
Sat urday, he was paid $100 in addition to his regular salary (Tr.
217). At a subsequent tine in his testinony, Wst stated that he
al so conpl ained to Short about the fact that the ventilation
curtains were down at the face each day and that tenporary
supports were not being set (Tr. 239). Short denied that West
had made any safety conplaints to him(Tr. 681). Short al so
deni ed that any foreman had conpl ai ned to hi mabout curtains
bei ng down on a daily basis (Tr. 697).

35. Ridley Elkins on Septenmber 28, 1978, discharged West
for having failed to performhis duties and for having been found
asleep on the third shift which began at 11 p.m on Septenber 27,
1978, and ended at 7 a.m on Septenber 28 (Tr. 451-452). West
deni ed that he was asleep (Tr. 91), but he did admt that he had
failed to make any net hane checks in the mne after approxi mately
5:30 a.m even though four mners were roof bolting in two
di fferent headi ngs up to about



~570

7 am (Tr. 84-85; 623; 647; Leland Maggard's Deposition, pp
19-20). West said that his failure to nake the met hane checks
did not expose the mners to any danger because no nethane had
ever been detected in the No. 6 Mne and there was no |ikelihood
t hat met hane woul d be rel eased unl ess actual production was in
progress, and the only activity at the tine he failed to check
for methane, was roof bolting (Tr. 92; 223).

36. Based on credibility determ nati ons hereinafter
expl ai ned, | have made findings of fact for the events which
occurred on the third shift begi nning on Septenber 27, 1978. The
facts set forth in these findings of fact are based on the
testinmony of all the nmen who worked on the third shift, nanely,
Robert L. West (Tr. 81-101; 219-253), Donnie L. Dockery (Tr.
596-615), H Doyle Phipps (Tr. 618-636), Earl Houseright (Tr.
638-653), Janes Kelly (Tr. 654-669), and the deposition of Leland
B. Maggard. Leland Maggard's deposition will hereinafter be
cited as "Dep., p. AAA"

(1) The third shift was a mai ntenance shift on which no
coal was produced. The sole function of the maintenance shift
was to get the mine in proper condition for producing coal when
the day shift reported for work at 7 a.m On the night of
Sept enmber 27, 1978, the primary work whi ch needed to be done was
roof bolting and preparation of materials for advancenment of the
conveyor belt (Tr. 81-82). Therefore, all five of the nmen on
West's crew worked on the surface of the mne for about an hour
They | oaded supplies and prepared a new section of conveyor belt.
Around m dni ght, West sent four of the nen underground to instal
roof bolts. There were two roof-bolting nmachines in the nine
Lel and Maggard ran one of the machi nes and Earl Houseright acted
as his hel per. Doyle Phipps operated the other roof-bolting
machi ne and Janes Kelly was his hel per (Tr. 619-621; 638-639;
648; 655-656; Dep., p. 6).

(2) Donnie Dockery was what is known as the "outside man."
Cenerally, it was his responsibility to stay near the nmine office
so that he could be of assistance in case of an enmergency. He
al so performed odd jobs such as sharpening bits. On the night of
Sept ember 27, West asked Dockery to acconpany himand the ot her
men on his crewto the portal of the mne so that Dockery coul d
splice the belt which was going to be used in advancing the belt
conveyor. Dockery could performhis duties as outside man while
splicing the belt because there was a tel ephone at the portal as
well as one in the mne office. Dockery was inexperienced at
splicing belts so Wst elected to remain on the outside of the
mne to explain belt splicing to Dockery instead of going into
the mne either to check the faces before the nmen began roof
bolting or to make the nethane tests which are required to be
made every 20 minutes when equi pnment is operating at the face
(Tr. 599; 620; 622; 639; 643; 657; Dep., p. 10).
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(3) West remained on the outside of the mine with Dockery until

5 am at which time he told Dockery that he was going into the
mne to obtain the scoop so that the belt they had prepared could
be taken into the mne for use in advancing the belt conveyor.
VWi | e he was underground, West went to the heading in which
Maggard and Houseright were installing roof bolts. At that tine,
West observed that Maggard's cap |light had becone quite dim

West exchanged lights with Maggard so that Maggard coul d conti nue
roof bolting. West then was unable to find an extra cap |ight
underground, so he went to the headi ng where Phipps and Kelly
were installing roof bolts and asked that Kelly acconpany him
out si de because West's light had becone so dimby that tine that
he could not travel without the additional illum nation provided
by Kelly's light. For some reason not articulated in the record,
West determ ned not to take the scoop out of the mne, and
therefore Kelly and West wal ked out of the mine. |If Wst had
taken the scoop of the mne, he would have found on the scoop an
extra cap light which was fully charged and usable (Tr. 597; 599;
616; 622; 640; 657; Dep. p. 11).

(4) 1t was about 5:55 a.m when West and Kelly energed from
the mne. Kelly imediately went back into the mne to continue
roof bolting and West told Dockery that Dockery could return to
the mne office since the task of splicing the belt had been
conpleted. West found hinself w thout a usable cap light. Since
it was about 6 a.m when Dockery was allowed to return to the
m ne office and since it takes only about 20 mnutes to walk to
the m ne office, West could have gone with Dockery to the mne
of fice where he could have obtained a fresh cap light. He could
then have returned to the portal by 6:40 a.m |If he had done so,
he coul d have nmade final nethane tests and coul d have perforned a
preshift exam nation preparatory for the day shift's entering the
mne at 7 am A period of only 5 mnutes is required to wal k
fromthe portal to the places where the mners were installing
roof bolts (Tr. 600; 631; 657; 661).

(5) At the tinme West told Dockery that Dockery could go to
the m ne office, West stated that he was going to get into
Phi pps’ Jeep where it was warm Phi pps had parked his Jeep near
the portal before he went into the mne to install roof bolts.
West had gi ven Phipps perm ssion to | eave early for persona
reasons and West was expecting Phipps and Kelly to come out of
the m ne about 6:40 a.m It was Kelly's practice to ride to and
fromwork with Phipps. Therefore, Phipps' |eaving early required
that Kelly also | eave early. As it turned out, Phipps and Kelly
did not finish bolting the headi ng where they were working unti
nearly 7 a.m Consequently, Phipps and Kelly did not cone out of
the mne until 6:50 a.m They did not see West when they first
canme out of he mine, but when they reached Phipps' Jeep and
started to open the doors, they found that West was asleep on the
back seat of the Jeep with his feet stretched out between the two
front bucket seats (Tr. 600; 617; 623; 625; 650; 658-659).
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(6) Maggard and Houseright came out of the mine about 7 a.m
They do not now recall how they returned to the mne office on
that particular norning (Tr. 647-650; Dep., p. 20). West went to
the mne office, turned in his cap light, and filled out the
preshift book (Tr. 95).

37. Donnie Short, the superintendent of the mne on
Septenmber 27 and 28, 1978, was asked by Ridley Elkins to
i nterview Phipps and Kelly and to make a recommendation as to
what disciplinary action should be taken with respect to West's
actions on the third shift which began at 11 p.m on Septenber
27, 1978. After Short had heard their accounts of what had
happened on the third shift, he reconmended that Wst be
di scharged because he said that West had failed to | ook after the
health and safety of the miners since he had failed to go
underground in order to make nethane tests and had failed to
performa preshift exam nation. Short said that perfornmance of
the af orenentioned duties is necessary to assure that the mne is
in a safe condition. Short stated that if an enmergency or an
accident had occurred, West woul d have been in serious trouble
for having stayed on the surface of the mne instead of doing his
duties underground. Therefore, Short recommended to Ridl ey that
West be di scharged for being asleep and for having failed to
performhis duties (Tr. 678-680).

38. On Septenber 28, 1978, the day after he had been
di scharged for the second tinme, Wst went to the MSHA office in
Norton, Virginia, and filed a second discrimnation conplaint
agai nst El kins Energy (Exh. 3). The discrimnation conplaint
stated that Ridley Elkins had di scharged West for allegedly
failing to performhis duties and for sleeping on the job. The
conpl aint alleged that the discrimnatory action was that West
had been discharged on the basis of a frane-up deal because \West
had asked about vacation pay and extra pay for the weekends he
had worked and because nmanagenment could find no fault with the
way he had performed his job after his reinstatenment (Exh. 3).
At the hearing, West clainmed that his discharge was nerely a
cul M nation of the harrassnent which he had received after his
reinstatenment (Tr. 102).

39. The discrimnation conplaint filed by Wst on Septenber
29, 1978, requested a cash settlenent without reinstatement. At
the hearing, West stated that since Donnie Short had now becone
t he superintendent of the No. 6 Mne, he would |like to be
reinstated in addition to receiving the salary he woul d have
earned if he had not been unlawfully discharged. West stated
that he was now asking for reinstatenent because he felt that he
could work with Short and be permitted to conply with the health
and safety regul ati ons, whereas he could not have done so if Doug
Shel ton had continued to be superintendent of the No. 6 Mne (Tr.
103). The conplaint in this proceeding was anmended at the
hearing to conformw th the evidence (Tr. 323-325).
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Consi deration of Parties' Argunents

West' s Conpl ai nts About Safety

Respondent's brief (p. 2) argues one primary point, nanely,
that for conplainant to prevail in this proceeding, the
preponder ance of the evidence nmust show that conpl ai nant was
di scharged because he nmade safety conplaints. Respondent
cont ends, however, that when conplainant's testinony is read in
light of the testinony of other witnesses, it will be seen that
conpl ai nant did not carry his burden of proof because every mgjor
contention made by conplainant is contradicted by the testinony
of other witnesses. As | indicated in the paragraph preceding ny
39 findings of fact, supra, many of the witnesses disagreed with
each other with respect to various facts, but several w tnesses
supported West's claimthat he had nade conpl ai nts about safety
(Finding Nos. 15-18, supra). Since respondent's brief relies
al nost exclusively on the witnesses' contradictions for its
argunent that conplainant failed to prove that he was di scharged
for conpl ai ni ng about safety, | shall hereinafter consider each
of the factual contradictions set forth in respondent's brief.

Snoki ng. Respondent's brief (p. 4) states that Patrick
Sturgill, who was the third-shift section foreman when West was
reinstated, testified that Doug Shelton, the m ne superintendent,
approved of Sturgill's searching the nmen for snokers' articles
and that Doug told Sturgill not to allow the nmen to snoke.
Respondent correctly cites the only transcript reference which
shows that Doug approved of having nmen searched for snokers

articles. | have, however, found that Sturgill's testinony as to
searches for snokers' articles is not necessarily in Doug's
favor. It nmust be realized that Sturgill was not hired by Doug

until after West had filed his first discrimnation conplaint. A
copy of the discrimnation conplaint (Exh. 2) was served on Doug
and Doug therefore knew that one of the safety issues West had
raised in the conplaint was the fact that West intended to stop
the men fromsnoking in the mne. Doug's own testinony shows that
he was opposed to searching the nmen for snokers' articles and
that he deliberately failed to followthe law with respect to
searching the nen for snokers' articles (Tr. 424-425). Doug did,
however, urge the nen not to snoke in the mne (Tr. 415; 422).

The fact that Doug stated unequivocally in his own testinony
that he did not approve of searching the mners for snokers
articles gives strong support to West's claimthat Doug had
instructed West not to nake searches for snokers' articles
(Finding No. 21, supra). Therefore, | find that it was not
i nconsi stent for Doug to change his position with respect to
searching the nen for snokers' articles after West made that an
issue in his discrimnation conplaint.

I nasmuch as three different witnesses supported West's claim
t hat he conpl ai ned about the miners' being allowed to snoke in the
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mne, | find that West did conplain to Doug about the fact that
the m ners were snoking in the mne (Findings Nos. 16 through 18,
supra). | amaware that Doug denied that West had conpl ained to
hi m about smoking (Tr. 351). | conclude that Doug's testinony to
that effect lacks credibility for several reasons. First, other
men stated that snoking was being done in the mne and they
agreed that West was opposed to it. Second, one of the mners
stated that he had never seen anyone nake a search for snokers
articles while he was working at the mne (Finding No. 21

supra). Third, Doug could hardly admt that Wst had conpl ai ned
about snoking to himbecause that was a violation which he said
that he knowi ngly had conmtted. |If he had admtted that West
conpl ai ned to hi mabout snoking, Doug woul d have given West
enough corroboration to prove one of the allegations in his

di scrimnation conplaint.

| do not think that transcript page 300, cited on page 4 of
respondent's brief, supports respondent's claimthat West "had
been on probation at another tine for allow ng nmen to snoke."
The testinony at page 300 of the transcript states that West
di sal | oned snoki ng at anot her m ne where he worked, but that the
superintendent at that mne also had told himto |let them snoke.
The witness at page 300 specifically stated that West had told
himthat West could not "put up" with snoking in the mne (Tr.
300, line 4).

The reliance in respondent's brief (p. 4) on the testinony
of Morrell Miullins is msplaced because Morrell Millins nust be
given a very lowcredibility rating. As | have indicated in
Fi ndi ng Nos. 28 and 29, supra, Morrell Millins is now working as
m ne foreman in a coal mne which is now owned by Doug.
Morrell's testinony shows that his statenents were intended to
support Doug's testinmony in every respect and Morrell's testinony
is so full of exaggerations as to make it suspect on its face.