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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WLK 79-35-PM
PETI TI ONER A. O No. 36-03429-05002
V. Spring House Quarry & Pl ant

G LL QUARRIES, |INC. ,
RESPONDENT

DECI SI ON

Appearances: David Street, Esq., Ofice of the Solicitor, U S
Department of Labor, Phil adel phia, Pennsylvania, for
Petiti oner
Ri chard F. Brown, Sal es Manager, G| Quarries, Inc.,
for Respondent

Before: Chief Administrative Law Judge Broderick
Statenent of the Case

This case was comenced by a petition for the assessenent of
a civil penalty alleging a single violation on April 18, 1978, of the
mandat ory standard contained in 30 CFR 56.5-50(b). The parties stipul at ed
t hat Respondent's operations were covered by the Federal M ne Safety
and Health Act of 1977, 30 U S.C. 0801 et seq., and that on April 18,
1978, the noise level in the hearing zone of the sanpled enpl oyee was
hi gher than the noise level permitted by 30 CFR 56.5-50. They further
stipulated that the enpl oyee was wearing ear nuffs.

The case was called for hearing on the nmerits on May 23,
1979, in Phil adel phia, Pennsyl vani a.

St ephen Moyer, a federal mne inspector, testified for
petitioner. Richard F. Brown, Sales Manager of G Il Quarries, Inc., testified
for Respondent.
Regul ati on

30 CFR 56.5-50 provides in part:

Mandatory. (a) No enployee shall be permtted an
exposure to noise in excess of that specified in the
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tabl e bel ow. Noise |evel nmeasurenments shall be nade using a
sound | evel neter neeting specifications for type 2 neters
contained in Anerican National Standards Institute (ANSI)
Standard S1.4-1971, "Ceneral Purpose Sound Level
Meters," approved April 27, 1971, which is hereby incorporated
by reference and made a part hereof, or by a dosineter with
simlar accuracy. This publication may be obtained fromthe
American National Standards Institute, Inc., 1430 Broadway,
New Yor k, New York 10018, or may be exanmi ned in any Metal and
Nonmetal M ne Health and Safety District or Subdistrict Ofice of
the M ning Enforcenent and Safety Adm nistration

PERM SSI BLE NO SE EXPOSURES

Sound | evel

Dur ation per day, dBA, sl ow
hours of exposure response

8 90

6 92

4 95

3 97

2 100

1-1/2 102

1 105

1/2 110

1/4 or |less 115

No exposure shall exceed 115 dBA. Inpact or inpulsive
noi ses shall not excee d 140 dB, peak sound pressure |evel.

Not e: \When the daily noi se exposure is conposed of two or
nore periods of noise exposure at different levels, their
conbi ned effect shall be consid e red rather than the

i ndi vi dual effect of each

* * *x k% * *x *

(b) When enpl oyees' exposure exceeds that listed in

t he above table, feasible adm nistrative or engineering
controls shall be utilized. If such controls fail to
reduce exposure to within perm ssible |levels, persona
protection equi prent shall be provided and used to reduce
sound levels to within the |levels of the table.

Fi ndi ngs and Concl usi ons
At the close of the hearing, the parties were given the

opportunity to orally state their positions on the issues, and | issued a
deci sion fromthe bench as foll ows:
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JUDGE BRODERICK:  All right. 1In the case of Secretary of Labor
M ne Safety and Heal th Adm nistration versus Gl Quarries,

I ncor porated, Docket No. WLK 79-35-PM based upon the evidence
presented this norning, | make the follow ng findings of fact:

Nunber One, on April 18, 1978, Respondent, G|

Quarries, Incorporated, was the operator of a crush-stone quarry

i n Montgonmery County, Pennsylvania, known as the Spring House Quarry
and Pl ant.

Nunber Two, on April 18, 1978, Respondent's operation
affected interstate comerce. The operation was of noderate
si ze.

Nunber Three, on April 18, 1978, the noise |evel survey

was rmade at Respondent's operation by Federal M ne |nspector

St ephen Moyer. A noi se | evel reading was made of the primary crusher
operator on that date showi ng exposure to noise of 156-percent of
the allowable [imt. this translates to be between 93.0 and 93.5
deci bel s for an eight-hour period.

Nunber Four, at the tinme of the survey, the enpl oyee

affected, the primary crusher operator, was wearing earmnmuffs which
whil e worn, reduced the noise |level to which he was exposed to
perm ssible limts.

Nunber Five, there are feasible engineering controls

which could be utilized in Respondent's operation to reduce the
noi se | evel exposure fromthe primary crusher operator to within
perm ssible limts. Respondent has not utilized these feasible
engi neering controls.

Therefore, |I find that the Respondent on April 18,
1978, was in violation of the mandatory standard contained in
30 CFR 56. 5-50.

Nunber Six, the violation was noderately serious

because of the possibility of permanent hearing loss to the exposed
enpl oyee. The seriousness was di m ni shed because the exposed

enpl oyee was wearing ear protection at the time of the inspection

Nunber Seven, Respondent was aware of the excessive

noi se exposure to which this enpl oyee was subjected and had

not utilized the feasible engineering controls to reduce them
Therefore, | find that Respondent was negligent and the negligence
contributed to this violation.
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Nunber Ei ght, Respondent did not show good faith in pronmptly
abating the citation after it was issued. This is based upon
his failure to utilize the feasible engineering controls to
reduce exposure. Based on the foregoing findings of fact and
concl usi ons, and considering the criteria set out in Section

110 | of the Act, | assess a penalty of $100 for the violation
which | have found. A witten decision confirmng this order,
this decision, will be issued, and the Respondent will be directed

inthe witten decision to pay within 30-days of the date of
t he i ssuance of the decision.

That will conmplete the record in this case.

ORDER

The bench decision is confirmed. Respondent is ordered to

pay the sum of $100 for the violation found therein within 30 days
fromthe date of the issuance of this witten deci sion.

James A. Broderick
Chi ef Admi nistrative Law Judge



