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EASTERN ASSCOCI ATED COAL CORPORATI ON, Application for Review
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Docket No. MORG 77-74
V.
Federal No. 1 M ne
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA)
RESPONDENT

DECI SI ON

Thi s proceedi ng was brought by Eastern Associ ated Coa
Cor poration under section 105(a) of the Federal Coal Mne Health
and Safety Act of 1969, 30 U S.C. [0801 et seq, (FOOTNOTE 1) to vacate an
order of withdrawal issued by two Federal mne inspectors
pursuant to section 104(a) of the Act.

The parties submtted prehearing statenents pursuant to a
noti ce of hearing and a prehearing conference was held on Apri
11, 1978, in Pittsburgh, Pennsyl vani a.

The hearing was held on July 11 and 12, 1978, in Pittsburgh
Pennsyl vania. Both sides were represented by counsel, who have
subm tted their proposed findings and concl usions and briefs
follow ng receipt of the transcript. The final brief was filed
on March 7, 1979.

Havi ng consi dered the evidence and the contentions of the
parties, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:
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FI NDI NGS OF FACT

1. At all pertinent tines, Applicant, Eastern Associated
Coal Corporation, operated an underground coal mne known as the
Federal No. 1 Mne, in Marion County, West Virginia, which
produced coal for sales in or affecting interstate comerce.

2. Federal mine inspectors David E. Wrkman and Wl liamH
Reid arrived at the surface refuse area of the Federal No. 1 Mne
during the afternoon shift on August 29, 1977. The inspectors
wer e acconpani ed by Foreman Robert Sabo.

3. The inspectors were sent to the nmne by their supervisor
in response to an anonynous safety conpl aint about the air brakes
on a Euclid dunp truck used in the refuse area.

4. \Wen the inspectors and M. Sabo arrived at the refuse
site, they observed the Euclid truck approaching them M. Mark
Merico, the truck operator, stopped the truck and the inspectors
asked himif he had any problens with the brakes on the truck
M. Merico told themthat when the truck was | oaded he had
difficulty keeping it under control

5. M. Merico told the inspectors that there was air
| eaking fromthe right rear wheel brake. He had conpl ai ned about
the condition to a nechanic who inspected the brakes. The
nmechanic told M. Merico that no | eak existed, but nade sone
adjustnments to the brakes. M. Merico had al so entered his
observation regarding the brakes in a weekly | og maintai ned by
the conpany. He told the inspectors that when the truck was
| oaded, he could not stop or hold it on sonme of the grades in the
refuse area.

6. The truck is normally driven on designated roads in the
refuse area. These roadways vary fromflat plateaus to inclines
of about 14 percent. There are curves along some of these roads.

At various places, if the truck went out of control, it could
run off the roadway severely injuring or killing the driver. The
truck is driven on all three shifts to transport slate and ot her
mne refuse fromthe mne to the refuse area

7. Pressure for the truck's air brakes is nmaintained by a
conpressor. An air pressure gauge keeps the operator inforned of
the pressure in the system The normal pressure is 120 pounds
per square inch (psi), and in normal operation, the pressure
drops about 10 to 20 psi when the brakes are applied. The
f oot brake and t he handbrake are part of a single pneumatic
system A rupture at any point in the systemwould render the
entire braking systeminoperative. There is an energency brake
on the truck, but it could not independently stop or hold the
truck.
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8. Wth the truck parked, M. Merico applied the brakes while
the inspectors observed. They heard a hiss caused by air
escaping fromthe right rear wheel, and saw the air pressure
gauge drop from 120 to 70 psi when the brakes were applied. M.
Merico told the inspectors that the truck could not be safely
controlled if the pressure dropped bel ow 90 psi.

9. Inspector Wirkman decided to test the brakes to
det ermi ne whet her an inm nent danger existed. He had conducted
simlar tests of braking systens on nobile equipnent in
underground mnes. He had previous experience driving |arge
trucks equi pped with air brakes, although he had not operated a
Euclid dunmp truck before. At the inspector's request, M. Merico
| oaded the truck and then instructed I nspector Workman in the
operation of the truck

10. Acconpanied by M. Merico, |Inspector Wrkman first
tested the brakes three times by driving up a slight incline in
second gear. He testified that the truck was sliding as if he
were driving on a road covered with ice. After these tests, he
bel i eved the brakes were inadequate but had not deci ded whet her
an i nm nent danger exi sted.

11. Inspector Wbrkman then drove the truck to an adjacent
area where the grade was 14 percent. He drove up the grade and
stopped with the front wheels of the truck over the top of the
incline. He determined that it was a safe area to conduct a test
because it was straight, the downward incline |eveled off after
about 25 feet, and below there was a sufficient |evel area for
the truck to stop without adequate brakes.

12. Inspector Wrkman backed down the hill and felt the
truck pulling backwards despite his application of the brakes.
The truck was in gear at this tine. He asked M. Merico if he
had any problemholding the truck in this type of terrain and M.
Merico suggested that if he put the truck in neutral and let the
truck drift alittle, it would be inpossible to stop the truck
I nspect or Wrkman asked M. Merico if there would be a hazard in
following this testing procedure. He was told that if a problem
arose, he could put the truck back in gear and would then be able
to better control the truck. M. Merico also told the inspector,
at this point, that he was required in normal operations to back
the truck down an incline.

13. Inspector Wbrkman fol |l owed the procedure M. Merico
suggested. He steadily applied the brakes and then punped them
when the rear wheels reached the bottomof the incline. The
truck would not stop until it cane to the flat plateau at the
bottomof the incline. The air pressure gauge dropped to 70 psi
during the test.

14. Inspector Wbrkman repeated this test two tinmes with
I nspector Reid, M. Sabo, and M. Merico in the cab of the truck. The
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cab of the Euclid truck was | arge enough to safely
acconmodate the four nen.

15. Both inspectors were satisfied, after these tests, that
t he brakes were very dangerous. M. Sabo agreed that the brakes
were unable to stop the truck and that the truck shoul d be parked
until the brakes could be repaired. | find that the brakes on
the Euclid truck were unable to safely stop or hold the truck on
inclines that were regularly used during normal use of the truck
Al though it would have been a better practice for the inspector
to have the truck driver operate the truck while he acconpani ed
him 1 find that the inspector exercised reasonable care in
choosing a test site and test procedures to determn ne whether an
i mm nent danger existed, in light of the inspector's experience
and the fact that the regular driver acconpani ed the inspector
and instructed himin the operation of the truck

16. Following the tests, the inspectors issued an order of
wi t hdrawal pursuant to section 104(a) of the Act. The truck was
taken out of service and the brake di aphragm was replaced. The
cause of the brake problemwas the fact that the di aphragm was
cracked around the outer rim

17. WM. Daniel Bainbridge, a mning engineer for the
Applicant, testified that the | eak responsible for the hissing
noi se heard by the inspectors was caused by a small leak in the
di aphragm This type of |eak would cause a | oss of air pressure
when the brakes were appli ed.

18. There is, according to M. Bainbridge, no test to
determ ne when this kind of a leak will conpletely rupture,
although it is nore likely that a diaphragmwould rupture if the
di aphragm were cracked and | eaking. Age, lack of lubrication and
an unattended | eak could all contribute to a rupture of a
di aphragm

19. | find that the I eak in the brake di aphragm of the
Euclid truck was an unsafe condition. | further find that there
was a substantial risk that the diaphragmon the truck woul d
conpletely rupture, rendering the braking systeminoperative and
very dangerous to the operator

20. There was a serious risk that the driver of the Euclid
truck would | ose control over the truck because of a rupture in
t he di aphragm Considering the terrain of the refuse site,
find that the condition cited constituted an i nm nent danger to
the operators of the Euclid truck

DI SCUSSI ON
The controlling issue is whether the condition of the brake

di aphragm cited by Inspectors Wrkman and Reid constituted an
i mm nent
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danger within the nmeaning of sections 104(a) and 3(j) of the Act.

Section 104(a) provides:

I f, upon any inspection of a coal mne, an authorized
representative of the Secretary finds that an i nm nent
danger exists, such representative shall determ ne the
area t hroughout which such danger exists, and thereupon
shall issue forthwith an order requiring the operator
of the mne or his agent to cause imedi ately al
persons, except those referred to in subsection (d) of
this section, to be withdrawmn from and to be

prohi bited fromentering, such area until an authorized
representative of the Secretary determ nes that such

i mm nent danger no | onger exists.

Section 3(j) states: ""inm nent danger' neans the existence
of any condition or practice in a coal mne which could
reasonably be expected to cause death or serious physical harm
bef ore such condition or practice can be abated."

In Consolidated Coal Conpany, v. MSHA, Docket No. MORG
78- 335 (deci ded February 28, 1979), | reviewed the evol ving
adm nistrative, judicial, and | egislative construction of the
term"imm nent danger"” and concl uded that an inmm nent danger
order would be valid where a substantial possibility of inmmediate
serious harm exi st ed.

In the Consolidation Coal Conpany decision, supra, | stated:

The Interior Board of Mne Operations Appeals, in a
decision affirnmed by the Seventh Circuit Court of
Appeal s, construed "inm nent danger” as being a
situation in which "a reasonable man woul d estimate
that, if normal operations designed to extract coal in
the disputed area should proceed, it is at |east just
as probable as not that the feared accident or disaster
woul d occur before elimnation of the danger." Freenman
Coal M ning Conpany, 2 IBMA 197, 212 (1973), aff'd sub
nom Freeman Coal M ning Conpany v. Interior Board of

M ne Operations Appeals, 504 F.2d 741, 745 (7th Gir.
1974).

The Fourth Grcuit Court of Appeals stated in a

case involving an i mm nent danger order: "The
Secretary determ ned and we think correctly, that "an
i mm nent danger exists when the condition or practice
observed coul d reasonably be expected to cause death
or serious physical harmto a mner if normal m ning
operations were permitted to proceed in the area

bef ore the dangerous condition is elimnated. ™’
Eastern Associ ated Coal Corporation v. Interior Board
of M ne Qperations Appeals, 491 F.2d 277, 278 (4th
Cr. 1974), aff'g Eastern Associ ated Coal Corporation
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2 IBVA 128, 136 (1973). See also: dd Ben Coal Corporation v.
Interior Board of Mne Operations Appeals, 523 F.2d 25 (7th Cir.
1975).

Absent |egislative history or a decision of the

Conmi ssion to the contrary, it woul d appear reasonable
to apply the test developed by the Interior Board. The
statutory | anguage concerning "inm nent danger" in the
1977 Act is the sane as the | anguage in the 1969 Act;
however, the 1977 legislative history clearly indicates
that Congress did not intend that the part of the
Board's requirenent enunciated in Freeman, supra, that
"it is at |least as probable as not that the feared
accident or disaster would occur before elimnation of
t he danger,"” be foll owed by the Comni ssion in
interpreting the current Act.

Consol i dated Coal Conpany v. MSHA, supra at p. 6.

This conclusion is based on the |egislative history of the
1977 Act. The 1977 Senate Conmittee Report rejected a
construction of "imm nent danger" that would require a finding by
a Federal mne safety inspector that it would be as likely as not
that a serious injury or death would result before a condition
m ght be abat ed.

The Senate Comittee Report states:

The Conmittee di savows any notion that inm nent

danger can be defined in terns of a percentage of probability
that an accident will happen; rather the concept of inm nent
danger requires an exam nation of the potential of the risk to
cause serious physical harmat any tinme. It is the Conmttee's
view that the authority under this section is essential to the
protection of miners and should be construed expansively by

i nspectors and the Commi ssion. * * * S

Rep. No. 95-181, 95th Cong. 1st. Sess. (1977), reprinted in LEQ SLATI VE
H STORY OF THE FEDERAL M NE SAFETY AND HEALTH ACT OF 1977 at 626 (1978).

The Applicant contends that the inspectors failed to nake a
reasonabl e determination that the brakes on the Euclid truck
could not be reasonably expected to cause death or serious
physi cal harm before the condition could have been abated. It
al so contends that the inspectors failed to use reasonabl e
testing procedures. However, it is clear froma preponderance of
the evidence that the condition of the air brakes on the Euclid
truck was unsafe.
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The three w tnesses present when the inspection was conducted
(I nspectors Reid and Wrkman and M. Merico) (FOOINOTE 2) all testified
there was air leaking fromthe right rear wheel and that the
brakes were not adequate to stop or hold the truck on a roadway
that was regularly used. M. Merico, the truck operator, had
been concerned about the truck's braking capacity for about 3
weeks prior to the inspection because he had trouble controlling
the truck when it was | oaded. About 1 week before the
i nspection, he noticed that the wheel was |eaking. The cause of
this |l eak was a cracked di aphragm According to Applicant's
wi tness, M. Bainbridge, it would be inpossible to predict when
t he cracked and | eaki ng di aphragm woul d rupture conpletely,
al t hough this could happen at any tine.

I conclude that it was reasonable for the inspectors to
order the truck out of service until the di aphragm could be
repl aced because there was a substantial possibility of serious
injury or death should the truck be continued in use. This
condition satisfied the Act's definition of "inm nent danger™

Al t hough the Applicant offered evidence that |nspector
Wor kman' s " punpi ng” of the brakes was inproper and the brakes
shoul d have been applied by steady pressure, this point applies
to only part of his tests and does not rebut the other numerous
facts that show the brakes were inadequate, including the fact
that the psi went down to 70 when the truck driver applied the
brakes, that everyone heard the hissing noise, the foreman (who
wi t nessed the tests) agreed that the brakes could not hold
properly, the diaphragm was cracked, and the inspector also found
t he brakes inadequate when he applied steady pressure.

CONCLUSI ONS OF LAW

1. The undersigned Judge has jurisdiction over the parties
and the subject matter of this proceeding.

2. At all pertinent times, Applicant's Federal No. 1 M ne
was subject to the provisions of the Act.

3. The Secretary proved, by a preponderance of the
evi dence, that the condition of the Euclid Truck's braking system
in the mne's refuse area on August 29, 1977, constituted an
"imm nent danger” w thin the meaning of the Act.

Al'l proposed findings and concl usions inconsistent with the
above are hereby rejected.

t hat
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CORDER

WHEREFORE, I T IS ORDERED that the Application for Reviewis
DENI ED and the subject w thdrawal order is AFFI RVED.

W LLI AM FAUVER JUDGE

AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1 In 1977 Congress passed the Federal Mne Safety and Health
Amendnents Act of 1977 (P.L. 95-164, 91 Stat. 1290), which
supersedes the 1969 Act. The "Act" for the purpose of this
decision, refers to the 1969 Act before anmendnent. Effective
March 9, 1978, admi nistration of the Act was transferred fromthe
Department of the Interior to the Departnment of Labor, and
adm ni strative adjudications were transferred fromthe Interior
Departnment to the newy created Federal Mne Safety and Health
Revi ew Commi ssi on.

~FOOTNOTE_TWD
2 The fourth person present, Foreman Sabo, was not called as
a W tness.



