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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. HOPE 77-238-P
PETI TI ONER A. O No. 46-01884-0004
V. No. 9 M ne

WLLI AMS COAL CO.,
RESPONDENT

DECI SI ON

Appear ances: John H O Donnell, Trial Attorney, U S. Departnment
of Labor, Arlington, Virginia, for the petitioner

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a petition for assessnment of civil
penalty filed by the petitioner on April 27, 1977, pursuant to
section 109(a) of the Federal Coal Mne Health and Safety Act of
1969, now the Federal Mne Safety and Health Act of 1977, 30 U S.C
(0820(a), charging the respondent with three violations of certa
mandatory health and safety standards. The case was del ayed because
of certain difficulties encountered by the petitioner in achieving
service of the petition on the respondent. On June 20, 1978, service
was nmade by |leaving a copy at the residence of the respondent
after personal service was refused. Subsequently, on August 8,
1978, Chief Judge Broderick issued a show cause order requiring
the respondent to state why the case should not be summarily
di sposed of because of the failure by the respondent to file an
answer to the petition as required by the appropriate procedura
regul ati ons. On August 28, 1978, M. Cecil WIIlianms, Point
Pl easant, West Virginia, filed a response to Judge Broderick's
order on behalf of the respondent wherein he states the
following: "The WIllianms Coal Co. Inc., is no |longer in business.
The Corporation has been closed out and out of business since
1972. There is no assets and | amnot personally going to pay
the penaltys [sic]."

By notice issued by ne on April 13, 1979, a hearing was
scheduled in Charleston, Wst Virginia, for June 7, 1979.
The certified letter miiled to the respondent was returned by
the post office as
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"uncl ai red." Subsequently, by notice dated May 9, 1979, the
hearing site was changed to Arlington, Virginia, and the
certified notice nmaiiled to the respondent was al so returned by
the post office with a notation "out of business.”™ A hearing
was convened in Arlington on June 7, 1979, and petitioner
appear ed but respondent did not.

DI SCUSSI ON

It seens obvious to nme in this case that the respondent has
no interest in pursuing the matter further and he has apparently
taken the position that since the conmpany is out of business
further efforts on his part would be fruitless. In view of the
failure of the respondent to appear at the hearing after severa
attenpts to serve himwith notice thereof | will treat this
matter as a default proceeding to be disposed of in accordance
with the Commission's summary disposition rules, which state in
pertinent part as follows at 29 CFR 2700.26(c):

VWere the respondent fails to appear at the hearing,
t he Judge shall have the authority to concl ude that
the respondent has waived its right to a hearing and
contest of the proposed penalties and may find the
respondent in default. Were the Judge determnes to hold
respondent in default, the Judge shall enter a sunmary order
i mposi ng the proposed penalties as final and directing that such
penal ti es be paid.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has violated the provisions of the Act and
i npl enenting regulations as alleged in the petition for
assessnment of civil penalty filed in this proceeding, and, if
so, (2) the appropriate civil penalty that should be assessed
agai nst the respondent for the alleged violations based upon the
criteria set forth in section 110(i) of the Act.

In determ ning the amount of a civil penalty assessnment, section
110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations,
(2) the appropriateness of such penalty to the size of the
busi ness of the operator, (3) whether the operator was
negligent, (4) the effect on the operator's ability to continue
in business, (5) the gravity of the violation, and (6) the
denonstrated good faith of the operator in attenpting to
achi eve rapid conpliance after notification of the violation
Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, effective March 9, 1978, 30 U.S.C [801 et seq.
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2.  Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Commission rules, 29 CFR 2700.1 et seq.
DI SCUSSI ON

The citations issued in this proceeding were all issued by
MSHA coal mine inspector George M Pritt on July 29, 1971, and
the conditions cited by the inspector are set forth in the
foll owi ng violations:

No. 1 GW July 29, 1971, 30 CFR 70. 272

This notice states that a required report and a report and
certification concerning the conditions relative to dust control
which exist in the active workings of the mne had not been
received by MSHA's district office for the year 1971. Section
70.272 requires that such reports be initially submtted on or
bef ore June 30, 1970, and annually thereafter on the anniversary
date of each initial report.

No. 2 GW July 29, 1971, 30 CFR 75.1702-1

This notice charges that a programto insure that persons do
not carry snoking materials, matches, or lighters underground
had not been submitted for approval to the Bureau of M nes.
However, it also states that "the programwas submitted to an
office in Pittsburgh by mistake." The section cited requires
such prograns to be submitted to the coal mne safety district
manager on or before May 30, 1970.

No. 3 GW July 29, 1971, 30 CFR 75.1713(c)

This notice charges that a report showi ng arrangenents nade
to provide 24-hour energency transportati on and nedi ca
assistance for injured mners had not been submitted to the
di strict nmanager. However, it also states that "due to a
m sunder standing this report was sent to an office in
Pi ttsburgh.™

Fi ndi ngs and Concl usi ons
Fact of Violations

In support of its case, petitioner introduced copies of
the notices of violations and the abatenents served on the
respondent during the course of the mne inspection (Tr. 6,7;
Exhs. 2-7). | find that the petitioner has established the
violations as alleged in the petition for assessnent of civil
penalties filed in this proceeding.
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Si ze of Business and Effect of Penalty Assessnents on the
Respondent's Ability to Remain in Business

Petitioner's Exhibit G8 reflects that as of 1971 respondent's daily
coal production was 300 tons and that the mine enployed 18 non-union
mners. | find that this supports a finding that respondent was
a small mne operator. As for the penalty assessnents made by
me in this case, since it appears that respondent is no |onger
in the coal mning business, the penalties assessed have no
effect on respondent's ability to remain in business and that
issue is noot. Fromthe information supplied by the petitioner
during the course of the hearing, the forner mne operator is
now i n the business of selling autonobiles in the State of Chio
(Tr.5).

H story of Prior Violations

Petitioner's Exhibit G 1, a conmputer printout of
respondent's history of violations, reflects that for the period
January 1, 1970, through July 29, 1971, respondent had a total of
25 paid violations for which it paid a total of $1,275 in
assessnents. None of the prior violations were for the standards
cited in this proceeding. In the circunstances, | conclude that
respondent's prior history is insignificant and that fact is
reflected in the penalties assessed by ne in this matter

Negl i gence

Wth regard to notice 1 GW, citing a violation of 30

CFR 70.272, 1 conclude that respondent's failure to submt that
report, absent any explanation, constitutes ordinary negligence.
As for the remaining two violations concerning prograns for
snoki ng materials and energency transportation arrangenments, it
woul d appear fromthe record that respondent had established such
progranms but sinply filed the required reports with the wong
Government office through a m stake and m sunderstanding (Tr.
10-11; Exhs. G4, G6). Under the circunstances, as to Notice
Nos. 2 GW and 3 GW, | cannot concl ude that respondent was
negligent and find that he was not.

Good Faith Conpliance

The record supports a finding that respondent abated the
violations in good faith and petitioner agreed that this was the
case (Tr. 8). I have taken this into account in assessing the
penalties in this case. Gavity I cannot concl ude that
the conditions cited in the three violations constituted any
real threat to the safety or health of the
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mners. The violations all concern reporting requirenments for
progranms which the operator apparently had established but
sinmply had not reported on.

Penal ty Assessnents

In view of the foregoing findings and conclusions, | believe that the
following civil penalty assessnents are appropriate:

Citation No. Dat e 30 CFR Section Assessnent
1 Gw 7129/ 71 70.272 $ 25
2 GwW 7129/ 71 75.1702-1 15
3 Gw 7129/ 71 75. 1713 (c¢) 15
ORDER

Respondent is ordered to pay the civil penalties assessed in
this matter within thirty (30) days of the date of this decision
and order.

Ceorge A. Koutras
Admi ni strative Law Judge



