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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

OLGA CQOAL COVPANY, Application for Review
APPLI CANT
V. Docket No. HOPE 79-111
SECRETARY OF LABOR, Order No. 253669
M NE SAFETY AND HEALTH Cct ober 24, 1978
ADM NI STRATI ON ( MSHA) ,
RESPONDENT O ga Mne No. 2
AND

UNI TED M NE WORKERS OF AMERI CA,
RESPONDENT

DECI SI ON

Appear ances: M chael T. Heenan, Esqg., and M Susan Carlson, Esq.,
Kilcullen, Smth & Heenan, Washington, D.C, for
Appl i cant
James H. Swain, Esgq., Ofice of the Solicitor, US.
Departnment of Labor, Phil adel phia, Pennsyl vani a,
Pennsyl vani a, for Respondent
Mary Lu Jordan, Esq., United M ne Wrkers of
America, Washington, D.C, for Respondent

Bef or e: Judge Forrest E. Stewart
Fi ndi ngs of Fact and Concl usi ons of Law

O ga Coal Conpany (Applicant) filed a tinely application
pursuant to section 105(d) of the Federal Mne Safety and Heal th
Act of 1977 (hereinafter the Act), 30 U.S.C. 0801 et seq.,
requesting review of Order No. 253669, issued Cctober 24, 1978.
Applicant also challenged the validity of the underlying citation
whi ch was issued under section 104(d)(1) of the Act.

A hearing was held on June 7 and 8, 1979, in Charl eston,
West Virginia. Applicant called three witnesses and introduced
five exhibits. MSHA called three w tnesses and introduced six
exhibits. The UMM call ed one witness. Each of the parties filed
a posthearing brief.
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Underlying Citation

Citation No. 253350 was jointly issued by Federal coal mne
i nspectors Robert Huf frmman and Law ence Snyder on Cctober 11
1978, pursuant to section 104(d) of the Act. The inspectors
all eged a violation of 30 CFR 75. 326, and described the condition
or practice at issue as follows: "The air passing over 10 Left
section belt conveyor was being used to ventilate the active
wor ki ng section.”

The inspectors also alleged that the condition was of such a
nature as could significantly and substantially contribute to a
m ne safety hazard

The event which led to the issuance of Citation No. 253350
occurred on Cctober 9, 1978. The parties offered the foll ow ng
stipul ation concerning that event:

On Cctober 9, 1978, there was a slippage of the
fire resistant belt near the belt drive. This slippage
caused intense snoke to perneate the 9 Left and 10 Left
section entryways. These areas are marked by blue to
indicate that they are in intake air. Snoke al so
pernmeated the face area. Seven men were working in
this area on that day, five of whom used self rescuers
to abandon this area.

On the foll owi ng norning, |Inspector Snyder was informed of
this incident and, thereafter, he conducted an inspection of the
9 and 10 Left sections. The inspector exam ned the belt and
ventilation on the 9 Left section but he did not have the tine to
check ventilation on the 10 Left section that day.

I nspector Snyder returned to this area on Cctober 11 in the
conpany of Inspector Robert Huffrman. While Inspector Snyder
continued his exam nation of the 9 Left section, Inspector
Huf f man proceeded to check ventilation on the 10 Left section

As I nspector Huffrman proceeded along the belt entry, he
observed two stoppi ngs which were | eaking excessively. The
i nspector conducted snoke tests at these | ocations and observed
that the air was traveling fromthe belt entry into the intake
entry. He explained that a hol e had been knocked out in one
stopping to all ow passage of a plastic pipe fromone entry into
the next. Leonard Sparks, the UMM safety conmtteeman who
acconpani ed I nspector Huffrman, testified that this pipe had been
installed "for quite sonetine.” He was aware of its presence
because he had punped water fromthe track through that
particul ar pipe. The unsealed area around the pipe was clearly
vi si bl e and was | arge enough to allow M. Sparks to place his
fingers in the hole around the pipe. A hole had been placed in
the second stopping to permt the passage of a rock dust hose.
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I nspector Huffman al so perforned snoke tests at a di agona
door which separated the belt entry fromthe intake entry. He
observed that the air mgrated very rapidly into the intake
escapeway. The inspector testified that the door was damaged and
had been installed on the wong side of the stopping. It remai ned
open approxi mately 12 inches when he tried to close it.

After Inspector Huffrman exam ned the di agonal door, he net
I nspect or Snyder, who al so exam ned this area. |nspector Snyder
agreed to sign the citation because his exam nation of the
di agonal door convinced himthat a violation existed. M.
Sparks' testinony corroborated that of the inspectors.

To determ ne whether Citation No. 253350 was properly issued
pursuant to section 104(d) of the Act, it must be determ ned (a)
whet her a violation of 30 CFR 75. 326 existed as alleged and, if
so, (b) whether the violation was such nature as coul d
significantly and substantially contribute to the cause and
effect of a coal mne safety hazard, and (c) whether the
vi ol ati on was caused by an unwarrantable failure of the operator
to conply with section 75. 326.

The applicable portion of section 75.326 reads as foll ows:

VWhenever an authorized representative of the Secretary
finds, in the case of any coal mne opened on or prior
to March 30, 1970, which has been devel oped with nore
than two entries, that the conditions in the entries,
other than belt haul age entries, are such as to permt
adequately the coursing of intake or return air through
such entries, (a) the belt haul age entries shall not be
used to ventilate, unless such entries are necessary to
ventilate, active working places, * * *.

The parties stipulated at the hearing that the dga Mne was
opened prior to March 30, 1970, but that the particul ar working
section opened after that date. This working section had been
devel oped on four entries, one of which was the belt entry. It
is clear that the belt haul age entry was not necessary to
ventilate the active working pl aces.

To establish a violation of section 75.326, the Secretary
nmust al so show

(1) that an authorized representative of the Secretary had
found that the conditions in the entries, other than belt haul age
entries, are such as to permt adequately the coursing of intake
or return air through such entries, and,

(2) that the belt haul age entries were being used to
ventil ate active worKkings.



~1583

Wth respect to the requirenment that a finding be nade, Applicant

asserted the foll ow ng:

As a condition precedent to a showi ng of a violation of
30 CFR [75.326 with respect to any nine opened before
March 30, 1970, it must be shown that a specific
finding was made by the Secretary and conmunicated to
the mne involved that "conditions in the entries other
than belt haul age entries, are such as to permt
adequately the coursing of intake or return air through
such entries." The Secretary has failed to establish
by a preponderance of the evidence in the present case
that any such finding was ever specifically nmade and
conmuni cated to the Applicant so as to make this
section applicable to A ga Coal Conpany.

The Secretary contended that an adequate finding had been

made, asserting the foll ow ng:

Here, there is approval of a ventilation plan which
does not call for the use of beltway air to ventilate
the working areas of the 9 and 10 left sections of the
mne. There is also the stipulation that the
ventilation in this specific area was nodi fied and
determ ned to be adequate w thout the need for belt
haul ageway air. This constitutes adequate notice to
the operator. The operator actively participated in
the nodification process, and submtted the ventilation
pl an for approval.

The citation did not contain the specific statenment that the
aut hori zed representative had found conditions in the entries to
be such as to permt adequately the coursing of intake or return
air. The regul ation, however, requires only that such a finding
be made. There is no requirenent therein that this finding be
conmuni cated to the operator. Certainly the regul ati on does not
require that a formal finding be made pursuant to section 75.326
and then comuni cated to an operator before the section may be
appl i ed.

Applicant's argunent is particularly weak in the case at
hand because Applicant had actual know edge that the entries on
the affected sections were such as to permt adequately the
coursing of intake or return air. The ventilation plan, to which
Appl i cant had acqui esced, already called for the ventilation of
wor ki ng areas on these sections with air other than that of the
belt entry. The effort to separate belt air fromthat of the
other entries had been made by the Applicant prior to M.
Caffrey's inspection. This effort was unsuccessful because of
i mproperly maintai ned stoppi ngs, not because of the condition of
the entries on the section

The conditions in these entries were such as to permt
adequately the coursing of intake or return air. It is true that
a prelimnary finding to that effect had to be nmade before the
i nspect or
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coul d conclude that a violation of section 75.326 existed. This
prelimnary finding was made by the inspectors before they issued
the subject citation. Two days had been spent inspecting the
ventilation on sections 9 and 10. Wth regards to the requisite
finding, the conditions in the entries were obvi ous enough that
the inspectors did not have to enunciate that finding in the
citation.

The belt entry was being used to ventilate the active
working within the neaning of section 75.326. That belt haul age
air entered working areas is uncontradicted. The snoke tests
performed by Inspector Huf frman indicated that air was traveling
very rapidly fromthe belt entry into an intake entry, and from
there to the active working places. This was not an instance of
i sol ated, unsubstantial |eakage, nor one in which the failure to
separate the belt entry made it possible that | eakage m ght
occur. The Cctober 9th contam nation of the working places with
snoke generated in the belt entry provides dramatic evi dence that
air fromthat entry had been used to ventilate the active
wor ki ngs.

Applicant asserted that the | eakage of air fromthe belt
entry was unintentional and that unintentional |eakage does not
constitute a use of belt air to ventilate active workings in
vi ol ation of section 75.326. This contention is rejected. There
is nothing in section 75.326 which requires that the use of belt
entry air for such ventilation be intentional

The condition which gave rise to Ctation No. 253350 was a
violation of 30 CFR 75.326 as all eged.

The condition described by the inspectors and the UMM
Wi tness as existing on Cctober 11 was nore than a technica
violation. That it had the potential to contribute to the
creation of a serious mne hazard had been all too graphically
denonstrated by the contam nation of the section that had
occurred 2 days earlier. Both inspectors testified that the
| eakage they observed between the belt and the intake entries
could significantly contribute to a m ne hazard. Each believed
that, given the |eaks that were present on Cctober 11, another
belt fire would have produced the sane situation that had
occurred on October 9, 1978. Had another fire occurred, the
m ners on the longwall face woul d have been envel oped once again
in smoke. Neither inspector felt that the possibility of another
fire was renote and | nspector Huffman described the conditions he
observed on the 11th as "very near an imm nent danger." The
violation was clearly of such a nature as could significantly and
substantially contribute to the cause and effect of a mne safety
hazar d.

A finding that a violation was caused by the unwarrantable
failure on the part of the operator is proper if the inspector
determ nes that: "The operator involved has failed to abate the
condi tions or
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practices the operator knew or should have known exi sted or which
it failed to abate because of a |lack of due diligence, or because
of indifference or |ack of reasonable care.” Zegler Coa
Conpany, 7 |BMA 280, 296 (1977).

This violation was caused by the unwarrantable failure of
the operator. The operator denponstrated a | ack of due diligence
inits failure to discover and abate the conditions which caused
the active working section to be ventilated with belt entry air.
The COctober 9th contam nation of the |ongwall face put the
Applicant on notice that a hazard existed on the section. The
doorway and holes in the stopping provided an obvi ous avenue for
snoke fromthe belt to reach the working section. 1In view of the
seriousness of the hazard, these apertures should have been
detected and repair efforts undertaken

The condition which existed along the belt entry on Cctober
11, 1978, was in violation of section 75.326, was of such a
nature as could significantly and substantially contribute to the
cause and effect of a m ne hazard, and was caused by
unwarrantable failure on the part of the operator. It was,
therefore, properly issued under section 104(d) of the Act.

O der No. 253669

Order No. 253669 was issued by inspector WIlliam Unl on
Cct ober 24, 1978, in the course of a regular inspection of O ga
M ne. The inspector cited a violation of 30 CFR 75.400 and
described the condition or practice at issue as foll ows:

Loose coal, coal dust and float coal dust were
permtted to accurmul ate along the active shuttle car
haul ageway, No. 3 entry, 3 North section, |I.D. 031
These accumul ati ons ranged in depths from 0-20 inches
begi nning at the section dunpi ng point and extending
inby to the Nos. 1 & 2 pillar blocks. A distance of
approxi mately 600 feet.

To determ ne whether Order No. 253669 was properly issued,
it must be determ ned (a) whether the violation of section 75.400
exi sted as alleged, and, if so, (b) whether the viol ation was
caused by an unwarrantable failure on the part of the operator

The elements of MBHA's prima facie case, as set forth in Ad
Ben Coal Company 8 |IBMA 98 (1977), are as foll ows:

(1) that an accumul ation of coal dust, float coal dust
deposited on rock dusted surfaces, |oose coal, or other
conbustible materials existed in the active workings of
a coal mne; (2) that the coal m ne operator was aware,
or, by the exercise of due diligence, should have been



~1586
aware of the existence of such accunul ation; and (3) that the
operator failed to clean up such accumul ati on, or undertake
cl eanup, within a reasonable tinme after discovery, or after
di scovery shoul d have been made.

Evi dence of record clearly establishes that accumul ati ons of
coal, coal dust and float coal dust existed along the shuttle car
haul ageway in the 3 North section on October 24, 1978. The
wi t nesses for Applicant and Respondent differed as to the extent
of these accumul ations. Inspector Uhl testified that a
reasonabl e man woul d have considered the accumnul ati ons excessi ve.

Fromthe size of the accumulation, M. Uhl estimated that it
had probably devel oped over a period of several shifts. The
testimony of section foreman, Hubert Patterson, established that
t he accunmul ations had occurred during the three full m ning
shifts between COctober 19 and 24.

M. Unl neasured the accunul ati ons he observed and
determ ned that the accurmul ations ranged in depths fromO to 20
inches. He testified that for the nost part of the accumul ations
were 8 to 10 inches deep for the entire 600-foot |length of the
active shuttle car haul age road, and extended for 14 feet across
the width of the entry.

Since the conpany officials apparently disagreed with his
conclusion that a violation existed, M. Uhl decided to take dust
sanples to substantiate his order. Although this area is
required to be nmaintained at a 65 percent inconbustible |evel,
the analysis of M. Unl's sanples indicated that the accumrul ation
present in the 3 North section ranged from 10 to 25 percent
i ncombustibility.

Applicant's witnesses testified that the accumul ati ons were
far | ess extensive than the inspector clainmed. They agreed that
there had been sone spillage of coal at points along the entry,
but that the only | arge accunul ati on existed at one particul ar
corner. M. Smallwood, Applicant's safety director, testified
that coal had accunul ated at this corner to a depth of 8 to 10
inches for the entire width of the entry and a distance of 15 to
20 feet.

The concl usi ons of Inspector Uhl are accepted here. He based
his finding that the accumul ations exi sted and were excessive on
nmeasur enent s, dust sanples and visual observation. O
Applicant's witnesses, only Hubert L. Patterson, a foreman on the
3 North section, took depth neasurenents. The three neasurenents
taken by M. Patterson conpl enented, rather than contradicted,

I nspector Uhl's findings.

The operator, through Section Foreman Patterson, was aware
of the existence of the accunul ation. Inspector Unl testified
that M. Patterson had stated that the foreman on the precedi ng
shift had
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mentioned the need for a cleanup. M. Patterson denied having
spoken with the foreman fromthe previous shift and did not
renenber maki ng any such statenment to the inspector. However, he
testified that he had observed the accumul ations during an early
shift inspection of the section and that he wanted to cl ean t hem

up.

Mor eover, the operator should have been aware of these
accunul ati ons of coal. They were visually obvious and had been
buil ding up for three production shifts.

Finally, the operator failed to undertake cleanup within a
reasonable tinme after the accumnul ati ons were di scovered or should
have been di scovered. The accunul ati ons were extensive and had a
hi gh content of conbustible material. In the opinion of the
i nspector, the condition was close to being an inmm nent danger
The accunul ations presented a serious hazard and warrant ed
i medi ate action. No such action was taken

In addition, Applicant's cleanup programcalled for cleanup
of the haul ageway "as required.” Wen the inspector arrived,
shuttl e car operators were cleaning their equipnment in conpliance
with one of the provisions of the cleanup program No effort had
been undertaken, however, to clean the haul ageway despite the
fact that coal had been building up for three production shifts.
Qden Strong, superintendent of the A ga Mne, testified that it
was not the practice at the mne to fail to clean up a section
for three working shifts.

The concl usion that the operator failed to undertake cl eanup
within a reasonable tinme is warranted in view of the seriousness
of the hazard present, as well as its failure to conply with its
own cl eanup program

MBHA has established that a violation of section 75.326
exi sted as all eged.

A finding that a violation was caused by the unwarrantabl e
failure on the part of the operator is proper if the inspector
determ nes that the operator failed to abate the conditions or
practices constituting the violation, which it knew or should
have known existed or which it failed to abate because of a |ack
of due diligence, indifference or reasonable care. As noted
above, the operator had know edge, or should have had know edge
of the excessive accumnul ati ons.

Applicant asserted that the key issue presented herein is
"what was the proper way for the section to be m ned considering
all applicable safety concerns?" The Applicant contended that
its foreman recogni zed the existence of two safety hazards on the
section and attended to the nore serious of the two. Because the
section has a very hard top and is subject to substanti al
pressure, the ribs of
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the pillars on the section are prone to bunping and its floors
tend to heave or buckle upward. The foreman attenpted to
conplete the mning of two pushouts, one on each of two pillars,
in order to reduce pressure on the section and decrease the

i kelihood that heaving or bunmping would occur. It was asserted
that the mining of the pillar and a cl eanup were nutual ly

excl usive because it was difficult to clean the accunul ati ons

wi t hout recutting the buckled floors, and the continuous m ner
was the only piece of equi pment avail able on the section which
could perform both tasks.

M. Patterson of fered somewhat contradictory testinony as to
the length of tine taken to renpove the two pillars which were
being mned at the time. At one point, he stated that it took
2-1/2 days. He also testified that the mning of those pillars
began after the | ast cleanup had occurred on the section, three
production shifts earlier. It is accepted that once mning of a
pillar has begun, it should be mned to conpletion so as to
m ni mze the occurrence of bunping or heaving. Yet, in the
course of these three critical production shifts, coal had
accumul ated i n hazardous anounts.

Applicant's "greater hazard" argunment is rejected. Both
conditions posed a hazard to those working on the section. The
accunul ati on of coal was the result of a breakdown in Applicant's
cl eanup program which called for section cleanup "as required."
As noted above, Oden Strong testified that it was not the
practice at the Oga Mne to fail to clean up a section for three
shifts. When cleanup was required on this section, mne personne
were either unwilling or unable to effect it. The operator
failed to act when presented with a serious safety hazard, and
failed to maintain its established cl eanup procedure. The
violation was, therefore, the result of an an unwarrantabl e
failure on the part of Applicant.

Accordingly, Oder No. 353669 was properly issued.
ORDER
The above-captioned application for review is hereby D SM SSED

Forrest E. Stewart
Admi ni strative Law Judge



