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Federal M ne Safety and Health Review Commi ssion (FMS. HRC)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-330- PM
PETI TI ONER A.C. No. 45-00365-05001
V.

Republic Unit M ne
DAY M NES, | NCORPORATED,
RESPONDENT

RULI NG ON MOTI ON
AND
ORDER OF DI SM SSAL

This is a civil penalty proceedi ng brought pursuant to
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C [820(a). On February 12, 1979, the Mne Safety and
Heal th Administration (MSHA) filed a petition for the assessnent
of a civil penalty agai nst Respondent alleging a violation of 30
CFR 57.5-50(b), which concerns enpl oyee exposure to excess nhoi se.
Thereafter, Respondent filed its answer contesting the alleged
violation. |In due course, a prehearing order was issued and the
parties were given notice that the hearing for these matters was
schedul ed for the week of June 12, 1979. (Footnote 1) Both parties filed
their responses to the prehearing order on May 21, 1979.
Thereafter, on May 29, 1979, Petitioner filed its first nmotion to
dismss this case stating "[f]Jurther investigation has reveal ed
that there is insufficient evidence to sustain a showi ng of a
viol ation of the standard in question."

On June 4, 1979, Petitioner filed a notion requesting
perm ssion to withdraw this notion to dism ss asserting therein
that "further investigation has reveal ed that evidence is
avai l abl e to support the allegations in Gtation No. 0034644,
dated July 26, 1978." No statement in opposition or other
response was filed by Respondent with respect to either notion.

Thus, on June 29, 1979, well beyond the 10-day period for
filing a statenent in opposition, an order was issued granting
Petitioner's notion to withdraw its earlier notion to dismss.
The parties were



~1870

al so advised that the case would proceed to hearing in late
August as previously schedul ed. Thereafter, an order was issued
on July 23, 1979, scheduling the hearing date for August 28,
1979, in Spokane, Washi ngton. (Footnote 2)

On August 23, 1979, 5 days before the schedul ed hearing
date, Petitioner filed its second notion to dismss this case.
As grounds for the notion, counsel asserts:

MSHA, through its undersigned attorneys, hereby states
that additional review of the above-entitled case has
i ndicated that there is insufficient evidence to
sustain the validity of the citation issued on July 26,
1978. Accordingly, MSHA hereby noves to dism ss the
petition for the assessnent of civil penalty filed on
February 12, 1979.

Respondent filed no objection to the proposed dism ssal

On Septenber 5, 1979, Respondent filed a notion requesting:
(1) an order for an offset against further penalties which may be
assessed against it for alleged violations of the Act to the
extent of costs and expenses incurred in preparing to defend this
action, and, (2) an order prohibiting the Department of Labor
fromfiling further charges involving noise violations "until it
[the Department of Labor] can specify and prove the feasibility
of some engi neering or administrative controls which would do as
effective a job of enployee protection as present persona
protection devices and at conparable cost." Respondent has
supported its notion by a menorandum and an affidavit of Kenneth
Schmi ck, Assistant Conptroller of Day Mnes, Inc., concerning the
expendi t ures whi ch Respondent asserts it incurred in its defense
against the citation which is the subject of this proceeding.
These expenditures are broken down in the follow ng way:

Legal Cost Incurred $2, 443. 94
W C. Cohen Tinme 1, 908. 00
Benefits 397. 47
Typi ng, Xeroxi ng and Tel ephone Charges 150. 00
$4, 899. 41

The affidavit further asserts that $3,229.13 of the above figure
was incurred between June 1, 1979, and August 20, 1979. These
dat es approxi mately cover the tine period between when
Petitioner's two notions to dismiss were filed.
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On Cctober 5, 1979, Petitioner filed a menorandumin opposition
to Respondent's notion. Thereafter, Respondent nade a further
filing in response to Petitioner's nmenorandum

After considering the argunents and review ng the | ega
precedents cited by both parties, | conclude that Respondent's
nmoti on shoul d be denied. The present procedural posture of this
case, along with nunmerous factual differences, renpves this
matter fromthe narrow sphere of cases in which the fornmer Board
of M ne Qperations Appeals allowed or considered of fsets under
the 1969 Act. (Footnote 3) The main thrust of Respondent's argunent
that facts exist in this case which support a concl usion that
Petitioner continued to prosecute under conditions which
constitute bad faith. Although it is somewhat of a puzzle as to
why Petitioner filed and then retracted its first notion to
dismss, there is absolutely nothing on the record, as it
presently exists, to lead ne to believe that bad faith was
i nvol ved. There is also no indication of wongdoing or that this
proceedi ng was deliberately prolonged. Because of factua
differences, | do not believe that ny decision in dimax
Mol ybdenum Conpany (Applications for Review, DENV 79-102-M
t hrough DENV 79-105-M August 14, 1979), is precedent for the
requests Respondent has made. (Footnote 4)

Under these circunstances, | hereby DENY Respondent's
requests for an offset and for an order against the Departnent of
Labor prohibiting it fromfiling further charges on noi se
vi ol ati ons except as it can prove sone feasibility of engineering
or admi nistrative controls.

ORDER
It is hereby ORDERED that this proceedi ng be D SM SSED
Franklin P. Mchels
Admi ni strative Law Judge

S
Footnote starts here

~Foot not e_one

1 This schedul ed hearing was | ater continued to anot her
dat e.

~Foot not e_two

2 The record indicates that from May 17 through
approxi matel y August 17 the parties pursued di scovery through
requests for adm ssions and interrogatories.

~Footnote_t hree

3 See, generally, North Anerican Coal, 3 IBVA 93 (April 17,
1974); Zeigler Coal Conpany, 3 |IBMA 366 (Septenber 26, 1974);



North Anerican Coal Corporation, 3 |IBMA 515 (Decenber 30, 1974);
and Zeigler Coal Conpany, 5 IBMA 356 (Decenber 19, 1975).

~Foot not e_f our

4 This decision is currently before the Comn ssion for
review. Therein, | reconmended to the Conmi ssion that in the
particul ar circunstances of that case sone offset be granted
agai nst possible future penalties for violations.



