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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 79-113
PETI TI ONER A.C. No. 36-00965-030411
V. West | and M ne
CONSCLI DATI ON COAL COVPANY,
RESPONDENT
DEC!I SI ON
Appear ances: James H. Swain, Esq., Ofice of the Solicitor,

U S. Department of Labor, Phil adel phia, Pennsyl -
vania, for Petitioner WIliamH Dickey, Jr.,
Esq., Pittsburgh, Pennsylvania, for Respondent

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

This is a proceeding filed by the Secretary of Labor, M ne
Safety and Health Administration (hereinafter MSHA) under section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0820(a), to assess a civil penalty agai nst Consolidation
Coal Conpany (hereinafter Consol) for violation of a mandatory
safety standard. The petition alleges a violation of 30 CF.R 0O
75.1725(a), failure to i mediately renove from service machinery
or equi prment in an unsafe condition. A hearing was held in
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Pi tt sburgh, Pennsylvania, on January 23, 1980. Joseph F. Reid
testified on behalf of MSHA. Richard Checca, Hugh Briggs, John
Poskon, and David Cole testified on behalf of Consol. Both
parties waived their rights to file briefs, proposed findings of
fact, and conclusions of law. Instead, they nade oral argunents
at the conclusion of the taking of testinony.

The matter involves the alleged violation of 30 CF. R [O
75.1725(a), failure to i mediately renove from service machinery
or equi prent in an unsafe condition on Cctober 3, 1978, at the
Westland M ne | oading ranp. This incident resulted in a mner
suffering a disabling injury when he was squeezed between a
nmovi ng m ne car and a stationary shuttle car. Consol contends
that it was engaged in "troubl eshooting"at the time and did not
vi ol ate the regul ati on.

| SSUES

VWet her Consol violated the Act or regul ations as charged by
MSHA and, if so, the amount of the civil penalty which should be
assessed.

APPLI CABLE LAW

30 CF.R [O75.1725(a) provides as follows: "Mobile and
stationary machi nery and equi pnent shall be maintained in safe
operating condition and machi nery or equi prment in unsafe
condition shall be renoved fromservice i nmediately."

STI PULATI ONS

The parties stipulated the foll ow ng:
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1. The Westland Mne is owned and operated by respondent,
Consol i dati on Coal Conpany.

2. The Westland M ne was subject to the jurisdiction of the
Federal Coal Mne Health and Safety Act of 1969, 30 U S.C. 01801
et seq. (Coal Act) and is subject to the jurisdiction of the
Federal M ne Safety and Health Act of 1977, Pub. L. 91-173, as
anended by Pub. L. 95-164 (Act).

3. The Administrative Law Judge has jurisdiction over this
proceedi ng pursuant to section 109 of the Coal Act and section
301 of the 1977 Act.

4. The subject notice and any nodification, extensions and
term nations thereof, were properly served by a duly authorized
representative of the Secretary of Labor upon an agent of
respondent at the dates, tinmes and places stated therein, and may
be admtted into evidence for the purpose of establishing their
i ssuance and not for the truthful ness or relevancy of any
statenents asserted therein.

5. The assessnent of a civil penalty in this proceedi ng
will not affect the respondent's ability to continue in business.

6. The appropriateness of the penalty, if any, to the size
of the coal operator's business should be determ ned based on the
fact that in 1978 the Westland M ne had an annual tonnage of
68, 768 and the controlling conpany, Consolidation Coal Conpany,
had an annual tonnage in excess of 10 million tons.

7. The alleged violation was abated in a tinely fashion and
t he operator denonstrated good faith in attaining abatenent.
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8. An accident occurred on Cctober 3, 1978, involving one man
John Corey, who suffered a disabling injury.

SUMVARY COF THE EVI DENCE

The undi sput ed evi dence shows that a serious accident
occurred at Consol's Westland M ne on Cctober 3, 1978. John A
Corey, a mner, sustained a disabling injury in that accident.
No representative of MSHA was present at the tinme of the
acci dent.

The testi nony of the eyew tnesses to the accident, who
testified on behalf of Consol, established that on Cctober 3,
1978, at approximately 6:15 a.m, section foreman Hugh Briggs was
notified that the car spotter was not operating. The car spotter
is a device which noves mine cars in the |oading ranp area so
that coal is evenly | oaded fromshuttle cars into mne cars. M.
Bri ggs exam ned the car spotter and confirmed the fact that it
was not operable. A nechanic, Richard Checca, was dispatched to
the | oading ranp area. After he was unable to activate the car
spotter switch, he crossed the tracks to the car spotter tank and
opened it. The car spotter tank contained the electrical pane
and controls for the car spotter switch. At all tines, nechanic
Checca was acconpani ed by forenman Briggs.

At this tine, in addition to foreman Briggs and mechanic
Checca, the following mners were present: John Corey, a roof
bol ter hel per; John Poskon, a roof bolter; and David Cole, a
m ner hel per. There were several mne cars on the tracks. Two
shuttle cars were | oaded and pl aced one behind the other or
"pi ggy- back” on the opposite side of the tracks fromthe car
spotter tank.
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Mechani ¢ Checca spent 5 to 10 minutes "troubl eshooting.” He
was unable to identify the problem However, when he used a wooden
wedge to manually lift the armature or contactor inside the car
spotter tank, the mne cars noved forward on the tracks. During
this entire period, foreman Briggs remai ned at his side but
i ssued no orders to wi thdraw equi pnrent or nmen. |In fact, foreman
Briggs testified that he did not know t he whereabouts of any of
the three other nmenbers of his crew who were in this area
Mechani ¢ Checca testified that he manually lifted the armature
three to five tines. As the cars noved, the conveyor belt of the
shuttl e car was activated and coal was | oaded in the mne car
John Poskon testified that when he observed the mne cars nove,
he activated the shuttle cars' conveyor belts to |load coal into
the mne cars. He did this so that the mne cars would not be as

likely to derail as they would if they were half full. No one
told himto activate the | oadi ng apparatus. Mechanic Checca saw
the mne car fill up and he testified as foll ows:

| noticed it was--it was going to dunp the coal al
over the tracks and pile everything up, so I just run
the spotter and tried to get it through so it wouldn't
cause a big pile of coal, you know, that everything
woul d--wel |, whatever it did; but | tried to run the
car through as far as I could to get the coal in the
other car. That's when | guess Corey noticed that
t he--no one was operating the buggy, and he went
acr oss.

(Tr. 49).

Foreman Briggs testified that he was "surprised" when the
conveyor on the shuttle car was activated and it began to dunp
coal into the mne car. David Cole, a mner helper, testified
that at the tinme the cars noved and
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coal began to be | oaded, he was standing next to John Corey on
the sane side of the tracks as were foreman Briggs and nechanic
Checca but on the opposite side of the tracks fromthe shuttle
cars and John Poskon. As coal fromthe shuttle cars began to
spill out of the mne car, David Cole testified that "everyone
started to yell." Someone yelled to shut off the shuttle car
No one saw John Corey cross the tracks. Al of the w tnesses
assuned that John Corey ran across the tracks to shut off the
shuttle car. At that point, everyone heard John Corey yelling
and he was found to be squeezed between the m ne car and the
shuttle car. The shuttle car was noved and the victimwas
renoved.

On Cctober 3, 1978, at about 7:30 a.m, MSHA inspector
Joseph F. Reid was conducting a regular inspection of the
West | and M ne when he was inforned by Consol managenent of the
occurrence of a serious accident. At about 9 a.m, he arrived on
the section where the accident occurred. Two Consol enpl oyees
told hi mwhat happened. None of the parties involved in the
accident was present. He found no violations evident at that
time. He did not issue a citation. He returned to his regul ar
i nspecti on.

On Cctober 11, 1978, the president of the local United Mne
Workers of America submitted a witten request to MSHA to
i nvestigate the instant accident. |Inspector Reid was assigned
this investigation. During the next 5 days, he nmade two trips to
the m ne and obtained statenents from John Poskon, Hugh Bri ggs,
and Richard Checca. Inspector Reid testified that he was told
that a wooden wedge was used to "block out" the contactors
causing the car spotter to operate continuously. As noted,
supra, w tnesses Poskon, Briggs, and Checca deny maki ng any such
statenent. He wote a citation for
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a violation of 30 C.F. R 075.1725(a) for failure to renove
unsafe equi pnent fromservice. He also issued a "safeguard” to
the victim John Corey, for not seeking refuge in a manhole or
shelter while there was noving traffic on the track. To abate the
vi ol ati on, managenent nmet with the m ners concerning
reinstruction on renovi ng unsafe equi pnent from service

Marshal | Hunt, Consol's assistant superintendent, gave |nspector
Reid a copy of Consol's report of its investigation of the
accident (Exh. G 4).

In a Consol nenorandum dated Cctober 3, 1978, from Stanl ey
R Kretoski, Sr., to Joseph Kristoff, Jr., the facts of the
accident in question are set forth. The neno concludes, in
pertinent part, as follows:

Those of you who have been around for a few years are
aware that this is not the first tine this kind of
acci dent has happened in our mnes, and there will be
others if safe haul age practices are not adhered to.
Wth this thought in mnd, the foll ow ng
reconmendati ons are made

1. Absolutely no one is to cross between noving m ne
cars.

2. \Wen trips are being changed or maintenance work is
bei ng perforned on the car spotter, shuttle cars are to
be kept at least 8 away fromthe mne cars.

3. Only those people whose work duties require their
presence at the ranp area shall be there.

4. The practice of "piggy-backing" is to stop unless
both shuttle cars are attended.

(Exh. G4).
EVALUATI ON OF THE EVI DENCE
Al of the testinony, exhibits, stipulations, and argunents

of counsel have been considered. The evidence shows that on
Cctober 3, 1978, the car
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spotter in the |oading ranp area of 10 East Section of Consol's
West |l and M ne was not operable. Although the car spotter was not
in safe operating condition, it was not renoved from service. At
that time, foreman Briggs was present and he permtted

"troubl eshooting,"” involving the novenent of mne cars, to
proceed wi thout taking any precaution to avoid injury to m ners.
Moreover, after the mne cars started to nove, he took no action
to prevent or stop the |oading of coal while "troubl eshooting”
was being perforned by the nmechanic. | find this conduct to be a
violation of 30 CF. R 075.1725(a) as charged by MSHA

Section 110(i) of the Act provides in pertinent part as
fol | ows:

In assessing civil nonetary penalties, the Conm ssion
shal |l consider the operator's history of previous
vi ol ati ons, the appropriateness of such penalty to the
size of the business of the operator charged, whether
t he operator was negligent, the effect on the
operator's ability to continue in business, the gravity
of the violation, and the denonstrated good faith of
t he person charged in attenpting to achieve rapid
conpliance after notification of a violation

Consol's prior history shows 490 violations at the Westland
Mne in the 2 years prior to the instant violation. O that
nunber, only one violation was of regulation 30 CF.R 0O
75.1725(a) in controversy here.

Consol is a large operator. The assessnment of a civil
penalty will not affect its ability to continue in business.

Consol was negligent in failing to renmove from service the

car spotter which it knew was defective and unsafe. It was al so
negligent in permtting normal |oading of mne cars while its
mechani ¢ was "troubl eshooting." Mreover, by Consol's own

adm ssion, it had actual know edge of the prior
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occurrence of "this kind of accident™ but failed to produce any
evi dence of a safety programto prevent the instant accident.
Under these circunstances, Consol is chargeable with a high
degree of negligence.

In determining the gravity of this violation, consideration
nmust include the following: (1) the likelihood of injury; (2)
t he nunber of workers exposed to the potential injury; and (3)
the severity of potential injuries. |In this case, the facts show
that mning cars were noving on the tracks at irregular intervals
wi t hout warning. Foreman Briggs testified that he did not know
t he whereabouts of three nenbers of his crew at the tine the car
spotter was manual ly activated. Under these conditions, death or
serious physical injury could be expected to result. In fact,
vi ctim John Corey sustained a disabling injury. | conclude that
the viol ati on was severe.

After notification of the violation, Consol discussed the
hazards of this accident with its enployees at the mne. Conso
denonstrated good faith to achieve rapid conpliance

In conclusion, the evidence establishes a violation of 30
C.F.R 075.1725(a) in that the car spotter was neither in safe
operating condition nor was it renoved fromservice. An accident
i nvol ving serious physical injury resulted because mine cars were
being | oaded with coal during the tine that the car spotter was
defective. The accident could have been prevented by the
exerci se of the degree of care mandated by the Act and
regul ati ons. The operator's negligence was of a high degree and
the gravity was severe. Based upon all of the evidence of record
and
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the criteria set forth in section 110(i) of the Act, | conclude
that a civil penalty of $7,500 should be inposed for the
violati on which was found to have occurred.

ORDER
Therefore, IT IS ORDERED t hat respondent pay the sum of

$7,500 within 30 days of the date of this decision as a civil
penalty for the violation of 30 C.F. R 075.1725(a).

Janes A. Laurenson
Judge



