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Petitioner Robert H Iseman, Esq., and Thomas S.
West, Esq., DeGaff, Foy, Conway, Holt Harris and
Meal ey, Al bany, New York, for Respondent

Bef or e: Admi ni strative Law Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977, 30 U. S.C. 801 et seq., hereinafter referred
to as the "Act." At hearings conmencing April 9, 1980, in
Al bany, New York, and continuing on May 28, 1980, in Kingston
New York, the |Independent Cenent Corporation (Independent) noved
to dismss the citations on the grounds that they did not provide
adequate notice of the violations charged. Although the notion
was initially granted that determ nati on was anmended and the
nmoti on was then held in abeyance whil e I ndependent was granted
additional time to file for discovery. The issues before ne at
this time are: (1) whether the citations at bar provided
adequate notice of the violations charged, and, if so, (2)
whet her | ndependent has violated the provisions of the Act and
i npl enenting regulations as alleged in the petition for
assessnment of civil penalties filed herein, and, if so, (3) the
appropriate civil penalties to be assessed for the all eged
vi ol ati ons.

I. The Mtion to D smniss

In an oral notion to disnmiss filed at hearing, |ndependent
clained that the wording of the citations was inconprehensible
and therefore did not provide sufficient notice of the violations
charged. In particular, Independent conpl ained that the use of
undefined technical |anguage and abbreviations in the citations
that do not appear in the cited standard made it inpossible to
prepare an adequate defense.
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Al t hough the | egal basis for its notion was not articul ated
at hearing it is clear that notices of violations charged under the
Act and its inplenmenting regul ations nust conport wth
constitutional, statutory and regul atory requirenents.
Utimately, the notice nust neet the fundanental requirenents of
due process of law under the Fifth Arendnent to the United States
Constitution. Constitutional due process does not, however,
require any specific formor content for pleadings as |long as the
parties are given adequate notice. S. S. Kresge Conpany v. NLRB
416 F.2d 1225 (6th Cr. 1969); NLRB v. United Aircraft Corp., 490
F.2d 1105 (2nd G r. 1973). Section 104(a) of the Act requires
that "each citation shall be in witing and shall describe with
particularity the nature of the violation, including a reference
to the provision of the Act, standard, rule, regulation, or order
all eged to have been violated." Additional general requirenents
for notice are set forth in the Federal Mne Safety and Heal th
Revi ew Conmi ssion Rul es of Procedure, 29 C.F.R [2700.53, which
are virtually identical to provisions of the Adm nistrative
Procedure Act. 5 U. S.C. [0554(b). (FOOTNOTE 1)

| observe that in neeting the statutory requirenents for
notice it is not necessary to describe the nature of the
violation in the precise | anguage of the statute or regul ation
cited so long as it is described with "particularity". The
description nust however afford notice sufficient to enable the
operator to be properly advised so that corrections nmay be nade
to insure safety and to all ow adequate preparations for any
potential hearing on the matter. MSHA v. Jim Walter Resources,
Inc., et al., 1 FMBHRC 1827 (1979).

The cited standard reads as foll ows:
PHYSI CAL AGENTS

56.5-50 Mandatory. (a) No enployee shall be permtted
an exposure to noise in excess of that specified in the
tabl e bel ow. Noise |evel neasurenents shall be made
using a sound level neter neeting specifications for
type 2 meters contained in American National Standards
Institute (ANSI) Standard Sl1.4-1971, which is hereby
i ncorporated by reference and made a part hereof, or by
a dosinmeter with simlar accuracy. This publication
may be obtained fromthe Anerican National Standards
Institute, Inc. 1430 Broadway, New York, New York
10018, or may by exam ned in any Metal and Nonnetal
M ne Health and Safety District or Subdistrict Ofice
of the Mne Safety and Heal th Adm ni stration
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PERM SSI BLE NO SE EXPOSURES

Dur ation per day, Sound | evel
hours of exposure dBA, sl ow response
B 90
B 92
Ao 95
L 97
2 100
1-1/ 2. 102
Lo 105
1 2. 110
1/4 or less. ... 115

No exposure shall exceed 115 dBA. Inpact or inpulsive
noi ses shall not exceed 140 dB, peak sound pressure |evel.

Note: \When the daily noi se exposure is conposed of
two or nore periods of noise exposure at different |evels,
their conbi ned effect shall be considered rather than
t he individual effect of each

If the sum
(CL/T1)+(C2/T2)+ ... (Cn/Tn)

exceeds unity, then the m xed exposure shall be considered

to exceed the pernissible exposure. Cn indicates the tota
time of exposure at a specified noise level, and Tn indicates
the total time of exposure pernmitted at that |evel

I nterpol ati on between tabul ated val ues nay be determ ned by
the follow ng formula:

Log T = 6.322 - 0.0602 SL

Were T is the tine in hours and SL is the sould [ evel in
dBA.

(b) When enpl oyees' exposure exceeds that listed in
t he above table, feasible adm nistrative or engineering
controls shall be utilized. |If such controls fail to
reduce exposure to within perm ssible |levels, persona
protection equi prent shall be provided and used to
reduce sound levels to within the |evels of the table.

* * * * * *
Citation No. 204148 states as foll ows:
Mandat ory standard 56.5-50 was not being conplied with

in that m!|l hel per received a noi se exposure of 274
per cent
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whereas the TLV was 100 percent. Engineering controls were
not utilized to prevent the need for personal hearing
protection. Administrative controls were utilized, due to
the person worked 4 hours a day in the area and 4 out. The
m |l hel per was not wearing approved personal hearing protection

Citation No. 204149 was couched in essentially the sane | anguage
and the discussion that follows applies equally to that citation

I ndependent contends that the notice provided in the

citation was deficient because it was not conprehensible. It is
readi |y apparent that the violations were not set forth in the
precise terms of the cited standard. |In particular, although it

is conceded in this case that the noi se exposure at issue herein
was conposed of two or nore periods of exposure at different
levels, there is no specific allegation in the citation that the
sum of the appropriate equation appearing in the standard
exceeded "unity." Rather, the violation was cited as a
percentage. An MSHA expert in el ectronics engineering, John
Seiler, testified at hearing that in his field the term"unity"
is commonly expressed as "100 percent"” and that percentages in
excess of 100 percent are accordingly in excess of unity. Thus,
whil e precisely the same | anguage of the standard was not used in
the citation, the |anguage used was the functional equivalent.
VWhile it would certainly have been preferable for MSHA to have
charged the violation in the | anguage of the cited standard,

find that its use of such equivalent alternative term nol ogy
havi ng the sanme technical neaning and well enough known in the

i ndustry to enable those within the field to understand and apply
that term nol ogy, provided the requisite notice to the operator
See United States v. Quong, 303 F.2d 499 (6th Cr. 1962), cert.
denied, 371 U.S. 863, 83 S. C. 119, 9 L.Ed.2d 100 (1962); Jim
Wl ter Resources, supra

I ndependent al so clains that notice was deficient because of
the use of the undefined abbreviation "TLV" in the citation
VWhile it is true that the abbreviation "TLV' is not defined and
does not appear in the cited standard, M. Seiler explained that
this abbreviation for "threshold linmt value" is comonly used in
the field of industrial hygiene to nean the maxinmumlimt.
Accordingly, a "TLV' of 100 percent is the equivalent of "unity"
as used in the cited standard. Wile the use of such undefined
abbreviations in citations and orders shoul d be di scouraged,
where the abbreviation is one that is comonly understood and
utilized in the industry, there is no ground for dismssal. US
v. Qong, supra; Hewitt v. United States, 110 F.2d 1 (8th Cir.
1940), cert. denied, 60 S. Ct. 1089, 310 U S. 641, 84 L.Ed. 1409
(1940). This is consistent with the general principle that
adm ni strative pleadings be given liberal construction. Nationa
Realty and Construction Conpany, Inc. v. OSHA, 489 F.2d 1257
(D.C. Gr. 1973).

In neeting the requirements for "particularity" set forth in
section 104(a) of the Act it will obviously be necessary in
chargi ng violations of highly technical regul ations, such as the
one at bar, to use commensurately technical |anguage. The



operator in these circunstances cannot escape by claimng
i gnorance. |If it does not understand such technical |anguage it
is
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i ncunmbent upon the operator to utilize prehearing discovery or
obt ai n expert assistance to gain the necessary understandi ng.
observe that the operator here failed to take advantage of

di scovery in this regard though it had anple opportunity to do so
both prehearing and, after hearing comrenced, when | granted an
extension of time to file for discovery.

Under all the circunstances, | do not find that the notice
provided in the citations at issue was insufficient to enable the
operator to defend at hearing. Mdreover, in |light of the
evi dence that the conditions were tinely abated it is apparent
that the operator did in fact have sufficient notice to make the
necessary safety corrections. JimWlter Resources, supra. The
noti ce provided therefore conports with constitutional, statutory
and regul atory requirenents. Accordingly, the notion to dismss
i s denied.

1. The Alleged Violations and Appropriate Penalties

I ndependent cl ai ns by way of defense that MSHA did not prove
that the dosinmeters used in obtaining the noise-Ilevel readings
form ng the basis of the citations were sufficiently accurate
and, in particular, that MSHA did not show that they were
properly certified by a chain of certification to the standards
mai nt ai ned by the National Bureau of Standards. |In defense to
Citation No. 204148, it further clains that the noise |evel
readi ngs for the mll hel per were deficient inasmuch as the
readi ngs on two separate dates under "identical conditions"
produced different results.

Contrary to Independent’'s allegations, there is no
requirenent in the cited standard that the dosineters be
certified to the standards mai ntained by the National Bureau of
Standards. In any event | observe that according to John Seiler
head of the Physical Agents Branch of MSHA's Techni cal Support
Center, such a calibrationis in fact periodically nmade. The
dosineter placed on the mll helper resulting in the excessive
noi se |l evel readings charged in Ctation No. 204148 was
calibrated, according to the uncontradicted testi nony of NMSHA
i nspector Ral ph Hopkins, by using a calibrator which had been
certified accurate within the previous 6 nonths by the Federa
| aboratory. | find that the procedures followed by the inspector
were sufficient to denonstrate the accuracy of the dosineter used
to produce the results found in Ctation No. 204148. | also
observe that | ndependent has failed to produced any affirmative
evi dence that the dosineter was not accurate.

I nspect or Hopkins also testified, w thout contradiction
that he used a calibrator to verify the accuracy of the
instruments used in the survey leading to Citation No. 204149.
Al though he testified at this point that the calibrator was
calibrated by the technical support staff in Pittsburgh on a
yearly basis rather than every 6 nonths as he had previously
testified it is apparent fromthe testinony that the calibrator
used had been properly certified by the technical support
| aboratory.
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Seiler testified that one of the functions of his |aboratory
was to calibrate the acoustical calibrators used by inspectors in
the field. A label certifying to the accuracy of these field
calibrators is placed on the instrunents after they are
calibrated at the Pittsburgh | aboratory. |nspector Hopkins
observed such | abels on the instrunents he utilized. Seiler
opined that the field calibrators were "very reliable"
instruments and that he would not hesitate to accept the data
fromthe dosinmeters used in this case as long as they had been
calibrated before the full shift measurenent. | concl ude based
on this evidence that MSHA has sufficiently denonstrated the
accuracy of the instrunents used in this case. The procedures
foll owed herein clearly provided reasonabl e guarant ees of
accuracy.

I ndependent al so argues that the noise |evel charged in
Citation No. 204148 was deficient because subsequent readings
under "identical conditions" produced different results.

I ndependent has failed to prove however that the conditions were

in fact "identical". Wthout that essential proof its argument
must fail. Under the circunstances the violations are proven as
char ged

In determ ning the amount of civil penalty to be assessed,
section 110(i) of the Act requires that six factors be
consi dered: (1) whether the operator was negligent; (2) the
gravity of the violation; (3) the history of previous violations;
(4) the appropriateness of the penalty to the size of the
operator's business; (5) the operator's good faith in attenpting
rapi d abatement of the violation; and (6) the effect of the
penalty on the operator's ability to continue in business.

Negl i gence: MSHA maintains that the operator was not
negligent in this case contending that the specific |ocations
cited for excessive noi se had never previously been tested.

Al t hough there is evidence to suggest that previous noise

vi ol ati ons had been cited regarding the ml|l helper at this plant
the violations were directed to a previous operator. There is

i nsufficient evidence to show that the current operator

(I ndependent) knew of those violations. MSHA al so observes that
the m |l hel per had been directed to work outside of the high

noi se level area for a portion of his work day. The operator
here did not have its own nonitoring equi pmrent. Under the
circunstances | accept MSHA' s position as to negligence.

Gravity: MSHA produced no probative nedical evidence to
i ndi cate what, if any, physical or nmental danmage could occur to
t he enpl oyees exposed to the noise levels cited. | reject the
testinmony of the inspector in this regard. He clearly did not
have the expertise to render such an opinion

H story: The printout subnmtted by MSHA reveal s a noderate
history of violations by this operator with no previous
violations of the standard cited herein.

Busi ness Size: Based on the evidence subnmitted, | find the



operator to be nmediumin size.
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Good Faith Rapid Abatenent: The evidence reveals that with
respect to both citations the operator exercised good faith in
attenpting rapid abatenent of the violations. Wth respect to
Citation No. 204148, additional administrative controls were
i npl enented so that the m Il hel per was exposed to within
perm ssible levels. Wth respect to Ctation No. 204149,
engi neering controls were inplemented by the construction of a
sound insul ated cab on the subject crane.

Ability to Stay in Business: There is no evidence that the
penal ti es assessed herein would affect the operator's ability to
stay in business.

Considering all of these factors, | conclude that with
respect to each citation a penalty of $200 is appropriate. The
operator is therefore ordered to pay penalties totaling $400
within 30 days of the date of this decision.

Gary Melick
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Conmission Rule 29 C F. R [2700.53 reads as foll ows:
"Except in expedited proceedings, witten notice of the
time, place, nature of the hearing, the |egal authority under
which the hearing is to be held, and the matters of fact and | aw
asserted shall be given to all parties at |east 20 days before
the date set for hearing.™



