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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-277-PM
PETI TI ONER A/ O No. 41-00023- 05001
V. Docket No. CENT 79-15-M

A/ O No. 41-00023- 05002
GENERAL PORTLAND, | NC.,
RESPONDENT Forth Worth Quarry & M1

DECI SI ON

Appear ances: Edward H Fitch, Esqg., Ofice of the Solicitor
U S. Department of Labor, for Petitioner
M chael T. Heenan, Esq., Smith, Heenan, Althen
& Zanol li, Washington, D.C for Respondent

Bef or e: Judge Charles C. Mdore, Jr.

These cases were heard March 25, 1980, in Fort Worth, Texas,
pursuant to the Federal M ne Safety and Health Act of 1977 ("the
Act"). Respondent General Portland, Inc. engages principally in
t he production of cement (Tr. 99) and enpl oys 180 hourly and 10
supervi sory enployees at its Forth Wrth Quarry and MI1l (Tr.
110) which is the subject of these citations. Respondent's size
is such that no penalty assessed herein will affect its ability
to continue in business.

At the hearing, the Secretary characterized Cenera
Portland's prior history of violation as light (Tr. 147) and
submtted in support thereof Petitioner's Exhibit No. M8, a
conputer printout purporting to show Respondent's viol ations
since the effective date of the 1977 Act. As the printout is not
sel f-explanatory I can only concl ude Respondent had a prior
history; | amunable to say whether it was mld or extensive.
find, per stipulation of the parties, that all violations were
abated pronptly and in good faith (Tr. 147).

Three of the alleged violations in CENT 79-15-M  Nos.
154360, 154363 and 154633 respectively, were settled at the
hearing pursuant to joint notion of the parties. They concerned
an i noperable reverse signal on a front-end | oader from which the
operator had a virtually unobstructed view, a standard
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pi ckup truck cited under visibility standards pertaining to
heavy-duty nobil e equi pnent, and a coupling guard which had been
tenporarily renoved froma drive shaft located in an isol ated
part of the plant. The original proposed assessnment was $600.
accept the settlenent and assess a total penalty of $330 for the
three viol ations.

Seven of the alleged violations concern i ndependent
contractors and the remaining citation, issued to Genera
Portl and, was submitted on stipulation. The issue of the
l[iability of independent contractors for violations of the Act is
di scussed post.

Docket No. CENT 75-15-M

Citation No. 154631 alleges a violation of 30 CF. R
86.15-7, the standard requiring mners to wear goggles whe
wel di ng, cutting or otherw se working with nolten netal
I nspector Mrris observed a contractor's enpl oyee wearing only
safety gl asses while using a cutting torch to install netal steps
inamll building (Tr. 63). Safety glasses |ack side shields
and pernmit nolten sparks to enter and cause serious injury to the
eyes (Tr. 66), whereas goggles cover the entire eye area and
provi de superior protection (Tr. 65). An enployee of Respondent
acconpanyi ng the inspector inmmediately instructed the
contractor's enployee to stop cutting and put on his cutting
goggl es before resum ng work, which the enployee did (Tr. 66-67).
Respondent maintains that this violation denonstrates its |ack of
control over and know edge of the activities of independent
contractor enployees. This violation would have been readily
apparent to Respondent, however, had it made even a cursory
i nspection of the work place. The record shows the violation to
be significant and substantial. MSHA assessed a proposed penalty
of $114.

Respondent made an extensive record at the hearing and in
its proposed findings of fact and concl usi ons of | aw concer ni ng
the inpropriety of citing operators for violations, as here,
committed by i ndependent contractors and their enployees (see Tr.
77-91 and Respondent's Exhibit 3). Respondent's argunents are
good and were it solely up to ne, | would adopt them But as I
read the Commi ssion's decision in Secretary of Labor v. Ad Ben
Coal Conpany, 1 FMSHRC 1480 (Cctober 29, 1979), MsSHA coul d have
properly cited an owner-operator in the interimbefore rules for
citing independent contractors were promul gated. The Secretary
of Labor has promul gated final rules which allow independent
contractors to register with MSHA in order to receive an
identification nunmber [45 Fed. Reg. 44,494 (July 1, 1980)] which
MSHA will then use to identify and issue citations to independent
contractors. (FOOTNOTE 1) These procedures becane effective July 31
1980. Nothing in the rules indicates they are to be applied
retroactively although it is clear fromthe Act [30 U S.C. 0O
802(d) or [3(d), and A d Ben, supra, at 1483] that MSHA had the
power to cite independent contractors before these rules were
promul gat ed. Appendix A to the rules states that MSHA s policy
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of citing independent contractors took effect July 1, 1980 [45
Fed. Reg. 44,497] and the rules' Summary [1d. at 44,494] speaks
simply in terms of "MSHA' s enforcenent policy” without specifying
an effective date. (FOOTNOTE 2) Since the citations before ne were

i ssued before the rules becane effective, I will hold Respondent
liable for violations of the Act commtted by its independent
contractors. However, | will consider Respondent's position when

assessi ng negligence under [110 of the Act.

In this instance, the Secretary has upheld its burden and
assess a penalty of $100.

Citation No. 154634 alleges a violation of 30 C F.R
36.15-5. This standard requires safety belts and lines to b
worn when there is a danger of falling. An enployee of an
i ndependent contractor was observed standing on the flange of an
el evator shaft 125 feet above ground without the protection of a
safety belt or line, bolting a cover onto the shaft (Tr. 68-69).
There were no handrails to prevent himfromfalling in the event
he lost his footing (see Respondent's Exhibit No. 8). A safety
belt coul d have been attached to the work platform 12 feet bel ow
(Tr. 69) which, while possibly not protecting himfrom m nor

injuries if he fell, would have prevented himfrom plunging to
the ground (Tr. 70). MBHA assessed a proposed penalty of $920
for this violation. | find that a violation was established,

t hat negligence was high on the part of the independent
contractor but | ow as to Respondent and | assess a penalty of
$200.

Citation No. 154361 alleges a violation of section 56.9-11
whi ch requires vehicle cab windows to be kept clean and in good
condition. The citation alleges that the wi ndshield of a
front-end | oader vehicle was
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cracked. The parties stipulated that the wi ndshield was cracked
and that a replacenment had been ordered (Tr. 96). This is the
only litigated citation in the case which did not involve

enpl oyees of an independent contractor

Respondent's Exhibit No. 1 is two photographs and a
phot ocopy of each showing the view fromthe nmiddle of the cab
| ooki ng out the wi ndshield. These photographs were taken after
the wi ndshi el d had been replaced so the crack is sinmulated as a
snudge in the first photograph and in the second as a dotted
line. The parties stipulated that the crack extended one-fourth
of the way down the wi ndshield and the photographs indicate that
the crack was on the passenger side of the cab. Respondent's
Exhibit No. 2 is a purchase order for a replacenent w ndshield
dat ed August 2, 1978. The citation was issued August 3, 1978.
There was no testinony of fered.

Respondent argues no violation occurred as it nmade every
effort to replace the windshield. The Secretary maintains that
the existence of a crack violates the standard. | find that a
crack in the wi ndshield does not constitute keeping the
wi ndshield in good condition if it interferes with the driver's
vision or creates sone other hazard. | cannot nake a finding to
that effect by | ooking at the photograph that was offered. NMSHA
has failed to satisfy its burden and the citation is vacated.

Docket No. DENV 79-277-M

Citation Nos. 154436 and 154435 concern viol ations of 30
C.F.R [B6.15-3 and 30 C.F.R |56.15-2 respectively, on the part
of independent contractor enployees. N ne enployees were
preparing siding which was bei ng hung on a building wall 30 feet
above them (Tr. 17). None of the enpl oyees was wearing
protective footwear, a violation of section 56.15-3, or hardhats,
a violation of section 56.15-2. 1In addition, tools were being
used to nmeasure and cut the siding (Tr. 18). Serious injury
could result if a piece of siding fell onto the nen belowor if a
tool slipped and cut a mner's feet. On the other hand, serious
injury could occur if a man fell as a result of wearing
protective footwear when clinbing on these structures, as was
suggested at the hearing (Tr. 34). No conparabl e di sadvant age
was shown with respect to hardhats. MSHA assessed proposed
penal ties of $40 in both cases. | find that violations did occur
and that there was negligence. | assess a penalty of $40 in
Citation No. 154436 and $40 in Citation No. 154435.

Citation No. 154434 alleges a violation of section 56.16-6,
a regul ation requiring covers over the valves of conpressed gas
cylinders. Four conpressed gas cylinders w thout valve covers
were stored outside a contractor's trailer next to a roadway (Tr.
24). Wthout valve covers, there was a danger that the
pressurized contents woul d escape, possibly causing a fire (Tr.
24). WMBHA assessed a proposed penalty of $40. | find that a
viol ation did occur and that negligence was present. | therefore
assess a penalty of $40.



Ctation No. 154359 involves a simlar violation in that a
conpressed gas cylinder owned by an independent contractor was
standi ng unsecured (Tr. 53). Section 56.16-5 requires conpressed
gas cylinders to be stored in a
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safe manner. The inspector observed this cylinder standing
unsecured next to a contractor's trailer al ongside a travel way
(Tr. 53). Vehicles and enpl oyees passed by the cylinder, and
seven enpl oyees worked within 10 feet of it (Tr. 53). The
cylinder, weighed between 115 and 135 pounds (Tr. 54) and could
cause an injury if it fell on an enployee's leg or foot. There
was evidently no danger of the cylinder exploding. MSHA assessed
a proposed penalty of $32. | find that a violation did occur
that the operator is liable and that negligence was present. |
assess a penalty of $40.

Citation No. 154366 alleges a violation of section 56.14-30
whi ch requires nobile equipment in a raised position to be
securely bl ocked in place before repair work is conmenced. Three
enpl oyees of an independent contractor were performng
mai nt enance work on a pit haul age truck, the bed of which had
been rai sed and was supported by jacks. The truck bed is
manufactured with two 2-inch holes through which two
correspondi ng safety pins are inserted to support the bed in case
the hydraulic systemor the jacks, which also support the truck
bed when mai nt enance work is being perforned, break or coll apse.
In this case, one 1/2-inch rod supported the truck bed (Tr. 60).
One nman | eaning over the bed of the truck would have been fatally
injured had the truck bed fallen, while the two nmen worki ng
under neat h woul d have been frightened but probably not injured.
MBHA assessed a proposed penalty of $66. | find that the
violation occurred, negligence was present, and a penalty of $100
i s assessed.

ORDER

It is hereby ORDERED that Respondent, within 30 days, pay to
MBHA penalties in the anount of $890.

Charles C. More, Jr.
Admi ni strative Law Judge

~FOOTNOTE- ONE

1 The rules do not state that every independent contractor
working in a mne nust obtain an MSHA identification nunber. But
i ndependent contractors can now be cited, renedying the probl ens
addressed in Respondent's brief.

~FOOTNOTE_TWD

2 After the parties had submitted briefs in this matter but
bef ore a deci sion had been entered, the Conm ssion, on August 4,
1980, decided Secretary of Labor v. Pittsburg and M dway Coa
M ni ng Conpany Docket Nos. BARB 79-307-P et seq., 1 MSHC 2465.
In that decision, the Conm ssion, at the suggestion of NSHA
remanded the case to Administrative Law Judge Koutras "for the
purpose of affording the Secretary an opportunity to determ ne
whet her to continue to prosecute these citations agai nst P& or
any independent contractors which are clainmed to have viol at ed
the standards cited, or both." (1d.)



I sent a copy of the Comnission's decision in the above
case to the parties for their coments. The Solicitor did not
respond, but Respondent's letter states that it had been
aut horized to represent that the Solicitor wi shed to pursue the
matter against General Portland and not the independent
contractors since the hearing had al ready been conduct ed.

The policy reflected in the trial attorney's statenent
is not universally adhered to by the Solicitor when representing
MSHA before our Conmission and its judges. | know of at | east
three cases, and | strongly suspect there are nore, where the
adm nistrative law judge ruled in the Government's favor at the
hearing only to have the Solicitor's appellate staff argue to the
Conmi ssion that the judge had erred. Secretary of Labor v.
Pittsburg and M dway Coal M ning Conpany, supra, was one such
case.



