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Statement of the Proceedi ngs

These consol i dated contests concern a section 103(k) order
and three section 104(a) citations issued by MSHA to the
contestant in February, 1980. The order was issued by NMSHA
i nspector Roger L. O evinger on February 9, for the purpose of
facilitating an investigation into a fatal railroad haul age acci dent
whi ch occurred at contestant's central preparation plant on the evening
of February 8. The accident resulted in the death of an enpl oyee
(brakeman) of the Norfolk & Western Railroad Conpany who was struck by a
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trip of two runaway | oaded railroad cars being dropped by an
enpl oyee (car dropper) of the contestant. The facts and

ci rcunmst ances surroundi ng the accident are detailed in the
accident investigation report prepared by MSHA inspectors

C evinger and Merian O Bryan (Exh. R-1). The citations were
issued as a result of the information obtained by the inspectors
during the course of their investigation, but only two of them
were related to the accident.

The section 103(k) Order No. 0698509, February 9, 1980,
i ssued by Inspector O evinger reads as follows: "A fata
accident has occurred on the railroad side track serving this
preparation plant. This order is issued pending an investigation
to determ ne the cause and neans of preventing a simlar
occurrence. "

Citation No. 0698510, February 11, 1980, issued by Inspector
Clevinger, cites a violation of 30 CF. R 77.1607(v), and states
as follows: "The railroad car dropper did not have the two
| oaded rail road cars being dropped on the side track under
control in a manner to where the cars could be stopped safely
when needed. This was issued during a fatal accident
i nvestigation."

Citation No. 0698511 (as amended), February 11, 1980, issued
by Inspector Clevinger, cites a violation of 30 CF. R 77.1713,
and states as follows: "The onshift exam nation for hazardous
conditions at the Central Preparation Plant was not being
conducted by a certified person.”

Citation No. 0698513, February 14, 1980, issued by Inspector
Clevinger, cites a violation of 30 CF. R 48.31, and states as
follows: "Hazard training was not provided for the Norfol k and
Western enpl oyees serving this preparation facility.”

A hearing was conducted in Pikeville, Kentucky on Septenber
11, 1980, and the parties appeared and participated therein.
Post - heari ng proposed findings and concl usi ons were subnitted by
the parties and the argunents presented have been fully
considered by nme in the course of these decisions. Although
notified of the hearing, respondent UMM failed to appear and
di smssed themas a party (Tr. 80).

| ssues Present ed

1. Whether the accident occurred on contestant's coal mne
property and whether the asserted nmining activities engaged in by
the contestant at the tine of the accident constituted "m ning"
wi thin the neaning of the Act.

2. \ether the order and citations were properly and
validly issued by the inspector pursuant to the Act, and whet her
the conditions and practices described in the citations
constituted violations of the cited mandatory safety standards.
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3. Wiether the order and citations shoul d have been served on

the Norfol k and Western Rail road Conpany (N & W as the
"operator” of the "mine," rather than on the contestant.

4. Additional issues raised by the parties are identified
and di sposed of in the course of these decisions.

Fi ndi ngs and Concl usi ons
The Jurisdictional Question

Resol uti on of the | egal question concerning MSHA s
jurisdiction in this case centers on the follow ng questions:
(1) Is the tipple and preparation plant part of a coal nine
within the nmeaning of the Act? (2) Is the area of |and where the
N & Wrailroad tracks are | ocated and where | oaded coal cars are
parked awaiting transportation by the railroad part of a coa
m ne?

The definition of "coal or other mne" found in section
3(h)(1) of the Act is as follows:

"[Cloal or other mne" means (A) an area of |land from
which mnerals are extracted in nonliquid formor, if
inliquid form are extracted with workers underground,
(B) private ways and roads appurtenant to such area,
and (C) |ands, excavations, underground passageways,
shafts, slopes, tunnels and workings, structures,
facilities, equi pnment, machines, tools, or other
property including i npoundnments, retention dans, and
tailings ponds, on the surface or underground, used in,
or to be used in, or resulting from the work of
extracting such mnerals fromtheir natural deposits in
nonliquid form or if inliquid form wth workers
underground, or used in, or to be used in, the mlling
of such mnerals, or the work of preparing coal or
other mnerals, and includes custom coal preparation
facilities.

In its post-hearing brief contestant argues that the fata
accident and all car-dropping activities relating to and | eadi ng
up to the accident happened on the N & Wrailroad tracks, at a
site physically separate fromthe preparation plant and that any
coal preparation had been conpl eted and transportati on begun. In
t hese circunstances, contestant advances the argunent that since
the accident did not occur in "a coal or other mne" as defined
by the Act, MSHA has no jurisdiction to issue orders or citations
for conditions or practices over which contestant has no control

Concedi ng that the definitions of "coal or other nmne"
follows the m ning process fromextraction through preparation
cont est ant nonet hel ess advances the argunment that while specific
facilities are referred to by the definitions section found in
the Act, transporting prepared coal in railroad cars is not
i ncl uded anong the item zed activities listed therein. Further
contestant asserts that it conveyed all of its tangible property



interests in
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the railroad tracks, roadbeds, and appurtenances thereto to the
railroad. Contestant would draw the |ine at the production or
preparation end of its mning process precisely where the coa

has been prepared and conpletely |l oaded into the railroad car
delivery vehicle while it is on the track, but would not extend
MSHA's jurisdiction to | oaded railroad cars assertedly off of the
coal conpany's property. |In support of this argument, contestant
poi nts out that MSHA has not undertaken to regulate the defective
railroad car brakes such as the ones which caused the accident in
this case, and that the railroad has refused to submt itself to
MSHA' s jurisdiction because it believes that the accident
occurred on a railroad rather in a coal mne, thereby subjecting
the railroad to the jurisdiction of the Interstate Conmerce

Conmi ssion rather than NMSHA

Contestant's jurisdictional position was succinctly stated
by its counsel during the course of the hearing as follows (Tr.
219):

VWhen that car is dropped onto tracks belonging to the
Norfol k and Western Railroad in a Norfolk and Wstern
railroad car conpletely | oaded and ready for
transportation to its destination with nothing nore to
be done to it in the manner of preparation or
extracting, then | say that is the fine line. Because
| say under the definition of a coal nmne there is
not hi ng, no | anguage that woul d i nclude the tracks of
the Norfol k and Western Railroad as a part of the coa
mne. But | think it is definitely a far cry different
thing froma preparation facility bel onging to Harman
and | think when that car's under that preparation

pl ant being |loaded that it is subject to inspection
VWhen it is dropped in position, which is the case in
this case, below that tipple |oaded in a Norfolk
Western Car on a Norfol k and Western track with
defective brakes on it that it is not on a coal mne

Respondent MSHA' s argunents in support of its jurisdiction
inthis matter includes a detailed analysis of the deed and
agreement between contestant and the railroad concerning the use
of the land and railroad equi pnent in question (Exhs. R 15 and
R-16). In sunmary, MSHA argues that when read together, the
agreenment and deed do not reflect any intention on the part of
contestant to convey the |and bel ow the tipple and preparation
plant in fee to the railroad. To the contrary, NMSHA argues that
the effect of the deed and agreenent is to grant to the railroad
an easenent or |icense across contestant's |and for the purpose
of providing a nutually beneficial and conveni ent mnethod of
transporting coal off mne property.

The record reflects that the railroad cars are | oaded at the
tipple preparation plant and trips of three to five | oaded cars
are then dropped by gravity and placed on certain tracks sone
four to five hundred feet fromthe plant until such time as they
can be added to other trips and taken away by the railroad.
During the dropping process the cars are dropped by gravity, they



are manned by car droppers enployed by the contestant, the car
droppers control the positioning of the |oaded cars on the
tracks, and their duties
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i ncl ude operating the track switches to facilitate the placing of
the | oaded cars at the desired track locations (Tr. 29-31). The
tracks consist of three storage tracks and the main railroad
track (Tr. 32, Exh. R-2). The car dropper actually stands on a
pl atform at one end of the | oaded noving car, and his job is to
control the speed of the car by nmeans of a wheel -type nechani ca
braki ng device (Tr. 36).

The record al so reflects that brakenen enpl oyed by the
railroad al so operate the track sw tching devices and often
instruct the car droppers where to position the | oaded coal cars.
These railroad brakemen routinely spend tine on mne property,
and Inspector O Bryan stated that "That's the only way the cars
can get on and off is by N & Wpeople or the railroad people.
know of no other conpany that has their own railroad" (Tr. 38,
40). M. O Bryan believed that the storage tracks were on nine
property but he had no know edge as to who actually owned the
| and where the tracks are located, but it was his understanding
that the area fromthe preparation plant to the "D-rail” is on
m ne property and that the three storage tracks were |leased to
the contestant mning conpany (Tr. 43-45).

Contestant's enpl oyees do have occasion to drop cars as far
as the Drail, but they are normally pulled to that area by a
| oconotive for storage purposes (Tr. 49). Contestant's car
dropper James Bennett testified that enpl oyees of the railroad
conpany are on the property fromthe tipple to the Drail on a
daily basis and that the tipple operates normally on two shifts,
sonmetines three, and there are tinmes when the railroad enpl oyees
extend their work hours (Tr. 146). He also testified that both
he and rail road enpl oyees operate all of the track sw tches when
requi red, and that he has dropped cars as far as the Drail (Tr.
149). He also testified that he has been enployed at the tipple
for 27 years and that the coal processed at the tipple conmes from
three or four different mnes and that it is transported to the
tipple by trucks and railroad cars (Tr. 155-156). Car dropper
Bill MCoy testified that railroad brakenmen do not drop any of
the | oaded coal cars because "the union wouldn't let thenmt (Tr.
184).

Contestant's Vice-President for Operations, Paul Hurl ey,
testified that "we couldn't operate as a coal m ning conpany
wi thout the services of N& W (Tr. 208). Wth regard to the
source of the coal which is processed through the tipple and
preparation plant, he testified as follows (Tr. 202):

It cones froma nultiplicity of mnes around. Primarily
the Harman Preparation Plant is a plant that was built
many years ago to service the nunber one and nunber
three mnes which it still does and is still a part of
that operation in that the mne cars from nunber three
m ne cone in and dunp right in directly into the back
of the plant everyday and every night. |In addition to
that we have a facility on the hill back of this plant
t hrough a system of conveyors where we accept and
receive coal fromthree of our truck mnes - three of



our outlying area mnes that the coal fromthemis
trucked in. And sixteen or seventeen snall contract
m nes that is brought in by the truck route too.
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M. Hurley described the operations of the tipple and preparation
plant, and stated that the plant was constructed in 1937 to
servi ce the nunber one and nunber three mine. H's officeis
| ocated sone 1,500 feet above the plant |ocation, and he
confirmed that the preparation and tipple operations have been
regul ated and i nspected by MSHA for many years (Tr. 213-218).
Al t hough he did indicate at one point during his testinony that
he did not consider the tipple to be a "m ne" because coal was
not extracted there, contestant's counsel conceded that it was
(Tr. 219).

On July 6, 1978, | rendered a decision in the case of MSHA
v. Consolidation Coal Conpany, Docket No. VINC 77-122-P, and
ruled that a certain track area over which the Norfol k and
Western Railroad Conpany had an easenent to operate was part and
parcel of Consolidation's coal mining operations and that the
track area where an MSHA inspector issued a citation for failure
by Consolidation to maintain the tracks as required by mandatory
safety standard 30 CF. R 77.1605(m, was in fact a part of a
coal mne within the nmeaning of the 1969 Act. A copy of ny
decision, as well as ny jurisdictional ruling of January 5, 1978,
in response to a notion for summary judgenent, is attached to
MSHA' s post-hearing brief and are matters of record. The facts
and circunstances in Consolidation, particularly with respect to
the jurisdictional argunments advanced by the parties, are
essentially simlar, if not identical, to those presented in the
i nstant case.

After careful review and consideration of all of the
argunents presented in this case, | conclude and find that NMSHA
has the better part of the jurisdictional argument and | accept
and adopt its contentions in this regard and reject those
advanced by the contestant. | believe it is clear that
contestant's tipple and preparation plant are in fact subject to
MSHA' s enforcenent jurisdiction and that the activities at those
| ocations are in fact coal mning activities within the meaning
of the Act, and | believe that contestant has conceded as nuch
and does not seriously dispute this fact. As pointed out in ny
prior decision in the Consolidation case, the definition of "coa
or other mne" as found in section 3(h) of the Act includes
mning activities which take place at a tipple or preparation
facility.

The Dictionary of Mning, Mneral and Rel ated Terns, Bureau
of Mnes, 1968 Ed., pg. 859, defines the term"preparation plant”
as including any facility where coal is "separated fromits
impurities, washed and sized, and | oaded for shipnent.” The term
"tipple" is defined at pg. 1145 as:

Oiginally the place where the mne cars were tipped
and emptied of their coal, and still used in that

sense, although now nore generally applied to the
surface structures of a mne, including the preparation
pl ant and | oading tracks * * *. The dunp; a cradle
dump * * *.  The tracks, trestles, screens, etc., at
the entrance to a colliery where coal is screened and



| oaded. [Enphasis supplied.]

Based on the testinony and evi dence presented in this case,
| believe there is no question that the tipple preparation plant
isin fact a "coal or
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other mne" for purposes of the Act. In addition, | also concl ude
that the track area below the tipple, up to and including the
D-rail location, is also part of contestant's "coal or other

m ne" for purposes of the Act, and its very narrow argunents to
the contrary are rejected. | conclude and find that contestant
is the | egal owner of the Iand where the track systemis | ocated,
and the fact that the railroad has been allowed to use the | and
for its tracks and other equi pnent, including its |oconotives and
coal haul age cars, does not detract fromthis fact. As | construe
the deed and agreenent referred to by the parties, any conveyance
fromthe contestant to the railroad was in effect a |license or
easenent to use the land, and the fee ownership in the |and
itself has still be retained by the contestant. Further, as
candidly admitted by Vice-president Hurley, for all practica

pur poses contestant cannot continue to exist and operate as a

vi abl e mne operator wi thout the benefit of the railroad to carry
away the coal processed and |oaded at its central tipple and
preparation plant.

Al t hough coal extraction does not take place at the
preparation plant, the work of |oading the processed coal into
railroad cars and dropping thembelow to the track storage area
falls within the broad statutory | anguage found in section 3(h),
particularly the | anguage "the work of preparing coal or other
m neral s, and includes custom preparation facilities." Mre
importantly, the definition of "coal or other mne" is broad
enough in nmy viewto include the track area in question. The
railroad track is an integral and indi spensable part of
contestant's mning operations at the tipple and preparation
plant and | reject any attenpt to divorce themfromthe normal
m ni ng operations obviously being carried out by the contestant
on the basis of a somewhat artificial and semantica
interpretation of a somewhat antiquated deed and agreenent
entered into by the contestant and the railroad for their nutua
benefit.

This conclusion is in accord with Marshall v. Stoudt's Ferry
Preparati on Conpany, 602 F.2d 589 (3rd Cir. 1979), cert. denied,
No. 79-614 (January 7, 1980), which dealt with a closely
anal ogous situation. There, the State of Pennsyl vani a dredged a
river and deposited the material into a nearby basin. The
operator purchased this material and through the use of a
front-end | oader and conveyor belts transported the material to
its plant where, through a sink-and-float process, a | ow grade
fuel was separated fromthe sand and gravel. The court held that
t he operator was engaged in the preparation of mnerals within
the jurisdiction of the Mne Act, and that "the work of preparing
coal or other minerals is included within the Act whether or not
extraction is also being performed by the operator.” 602 F.2d at
592.

The legislative history of the Act clearly contenpl ates that
jurisdictional doubts be resolved in favor of Mne Act
jurisdiction. The report of the Senate Conmittee on Human
Resources states:



The Conmittee notes that there nmay be a need to resolve
jurisdictional conflicts, but it is the Committee's
intention that what is considered to be a mne and to
be regul ated under this Act be given the broadest
possible interpretation, and it
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is the intent of this Commttee that doubts be resol ved
in favor of inclusion of a facility within the coverage
of the Act.

S. Rep. 95-181, 95th Cong., 1st Sess. (May 16, 1977) at 14;
Legislative History of the Mne Safety and Health Act, Conmittee
Print at 602.

Docket No. VA 80-94-R
O der No. 698509

I nspector Cevinger testified that as a result of the fata
accident, he issued the section 103(k) order on February 9, 1980,
to facilitate an investigation to determ ne the cause of the
accident. The order was term nated on February 11, 1980, after
the investigation was concluded. The investigation team
consi sted of Federal, Union, and conpany officials and the cars
i nvol ved in the accident were not noved by the railroad company
until after the investigation was conpleted (Tr. 80-83).

Section 103(k) states in pertinent part:

In the event of any accident occurring in a coal or
other mne, an authorized representative of the
Secretary, when present, nmay issue such orders as he
deens appropriate to insure the safety of any person in
the coal or other mine, and the operator of such mne
shal |l obtain the approval of such representative, in
consultation with appropriate State representatives,
when feasible, of any plan to recover any person in
such mine or to recover the coal or other mne or
return affected areas of such mne to normal

Contestant's defense to the order is based on its
jurisdictional argument that the track area where the accident
occurred is not part of the mne and that the inspector therefore
had no jurisdiction or authority to issue the order. Since
have rejected contestant's jurisdictional argument and have
concl uded that the accident site was part of the nine
contestant's argunent in defense of the order on this ground is
i kewi se rejected.

It seens clear to ne that the inspector issued the order so
as to maintain the status quo while an investigation was
conducted. The order was limted to the railroad cars located in
the track storage area and there is no evidence that contestant's
coal tipple or preparation activities were in anyway otherw se
curtailed or that contestant's production was in anyway affected
by the order. The purpose of the order was to prevent the cars
i nvol ved in the accident from being noved or disturbed unti
certain tests were conducted as part of the investigation. As a
matter of fact, the railroad did not nove the cars, the contestant
participated in the investigation, and as soon as the investigation
was conpl eted the order was termnated. In these circunstances,

I conclude and find that the inspector acted within his
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authority in issuing the order and that the use of such an order
in the circunstances presented in this case was reasonabl e,
proper, and in accord with section 103(k). See: MSHA v. Eastern
Associ at ed Coal Conpany, HOPE 75-699, Commi ssion Deci sion of
Septenber 2, 1980. Further, in view of ny findings and
concl usi ons concerning the jurisdictional question, | also
conclude and find that the section 103(k) control order was
properly served on the contestant as the m ne operator
Considering all of these circunstances, the order is AFFI RVED

Docket No. VA 80-96-R
Citation No. 698511

The citation in this case was issued because the inspector
di scovered that the person conducting the onshift hazardous
conditions exam nation was not a certified person within the
meani ng of cited standard 77.1713(a). Inspector d evinger
confirmed that he issued the citation after review ng the onshift
exam nati on books and observing that the signature of the person
signing the report as the exam ner did not include a
certification nunber confirmng the fact that he was in fact a
certified examner. He identified that person as David Ratliff
and he confirmed that while M. Ratliff may have conducted the
exam nation, he had no state or federal certification as a
qualified onshift exam ner (Tr. 95-97).

I nspector Cevinger testified further that the citation was
termnated the day after it issued after a certified person
conducted the required exam nation, and he confirned that the
citation was unrelated to the fatal railroad acci dent which
occurred on February 8, 1980 (Tr. 96-98). He also testified that
the preparation plant had its own MSHA "I D' or m ne
identification nunber and he considers it to be a surface mne
(Tr. 122).

M. Ratliff conceded that when he signed the onshift
exam nation report he was not a certified examner. He expl ai ned
that in order to be certified one nmust have 5 years of mning
experience and that he will have 5 years' experience on January
1, 1981. He also indicated that M. Cevinger considered himto
be a conpetent person to make the required exam nation but that
the report should have been countersigned by a certified person
(Tr. 240-243).

30 CF.R 77.1713(a) provides as foll ows:

At | east once during each working shift, or nore often
if necessary for safety, each active working area and
each active surface installation shall be exam ned by a
certified person designated by the operator to conduct
such exam nations for hazardous conditions and any
hazar dous conditions noted during such exam nation
shall be reported to the operator and shall be
corrected by the operator. [Enphasis added.]
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The term“"certified person" is defined in section 77.2(m as:

[A] person certified or registered by the State in
which the coal mne is |located to performduties
prescribed by this Part 77, except that, in a State
where no programof certification or registration is
provi ded or where the program does not neet at | east

m ni mum Federal standards established by the Secretary,
such certification or registration shall be by the
Secretary.

The regul atory details concerning "qualified and certified
persons” are set forth in section 77.100 and need not be repeated
here. Contestant does not dispute the fact that M. Ratliff was
not "certified" as required by the regulations. |Its defense is
based on the assertion that the certification requirenments of
section 77.1713 apply only to surface coal mnes, and that since
the term"surface mne" is not defined, and the inspector
testified that no coal is produced by the preparation plant,
contestant argues that the plant is not a surface mne. In
further support of its argunent, contestant produced a copy of an
MSHA Menor andum of April 10, 1979, from Adm nistrator Joseph O
Cook to MSHA District Managers concerning the application of
section 77.1713, and the pertinent portion of that menorandum
reads as follows: "Section 77.1713, applies only to surface coa
m nes and does not apply to surface work areas of underground
coal mnes. Therefore, exam nations as specified in Section
77.1713 are not required at surface work areas of underground
coal mnes."

MSHA argues that while contestant asserts that the
preparation plant is the outside area of an underground m ne
cont estant does not specify which of its underground mnes it
wi shes to associate with the plant. MSHA goes on to argue that
the coal processed at contestant's central preparation plant is
m ned at different mne | ocations owned by the contestant as well
as several mnes operated under contract, and that the plant is
the only one used by the contestant to process this coal. Each
of contestant's mines, as well as the preparation plant, have
separate mine identification nunbers, and MSHA argues that the
plant is in fact a surface facility independent of any m ne.

Wth regard to the April 10, 1979, menorandum alluded to by
the contestant, MSHA asserts that it was intended to apply to a
preparation plant operated as part of one underground m ne. NSHA
attached a copy of a Decenber 13, 1979, nenorandumfromits
Associate Solicitor for Mne Safety and Health (Appendi x No. 1,
post hearing brief), which concludes in pertinent part as foll ows:

Preparati on plants not associated with surface or
underground mnes fall within the definition of "coa
or other m ne" because they conduct the work of
preparing coal. Since all the activity at such
preparation plants occurs on the surface, these plants
are surface coal mnes within the nmeaning of Part 77
whi ch applies to surface coal mnes and surface
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wor k areas of underground coal mnes. For the sane reason
they are also active surface installations w thin the neani ng
of 77.1713.

The menoranduns alluded to by the parties in these
proceedi ngs are not binding on ne, nor are the interpretations of
the application of section 77.1713. Accordingly, ny findings and
concl usi ons which follow are nmade on the basis of ny independent
consi deration of the Act as well as the regul atory | anguage of
the pertinent standards found in Part 77.

Part 77, Title 30, Code of Federal Regul ations, contains the
mandat ory safety and health standards applicable to surface coa
m nes and surface work areas of underground coal mines. VWile it
is true that the term"surface coal mne" is not further defined,
section 77.200 dealing with surface installations provides that:
"All mne structures, enclosures, or other facilities (including
custom coal preparation) shall be maintained in good repair to
prevent accidents and injuries to enployees.” The purpose of
onshift examinations is to detect conditions which nmay contribute
to hazards. The central preparation plant falls within the
statutory definition of a "coal or other mne," and the fact that
coal is not actually mned at that facility by use of drag |ines
or other machinery normally associated with the actual extraction
of coal is not controlling. The definition of "coal or other
m ne" found in the Act is broad enough to include the work of
processing the coal produced at contestant's mnes through the
central preparation facility.

| take note of the fact that the regul atory | anguage found
in section 77.1713 nakes reference to "active surface
installation” and it can hardly be argued that the central
preparation plant is not an active surface installation. The
activities taking place at this plant are as much an integra
part of the mning process as is the initial extraction of the
coal itself, and since these activities take part on the surface
I conclude and find that for purposes of the application of
section 77.1713, the central preparation plant may be consi dered
a surface coal mne and contestant's argunents to the contrary
are rejected. The citation is AFFI RVED

Docket No. VA 80-97-R
Citation No. 698513

This citation was issued to the contestant because of its
asserted failure to provide hazard training for the enpl oyees of
the railroad who worked in and around the railroad yard near
contestant's preparation plant. Specifically, MSHA asserts that
the failure by the contestant to provide such training to the
railroad enpl oyees who were engaged in duties connected with the
transportation of the | oaded railroad cars fromcontestant's
property constituted a violation of the training requirenments
found in section 48.31. That section of the regul ati ons provides
as follows:



(a) Operators shall provide to those mners, as
defined in 048.22(a)(2) (Definition of mner) of this
subpart B, a
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trai ni ng program before such mners comrence their work duties.
This training programshall include the follow ng instruction
which is applicable to the duties of such m ners;

(1) Hazard recognition and avoi dance;
(2) Emergency and evacuation procedures;

(3) Health and safety standards, safety rules and safe
wor ki ng procedures;

(4) Self-rescue and respiratory devices; and,

(5) Such other instruction as may be required by the
Chi ef of the Training Center based on circunstances and
condi tions at the mne

(b) Mners shall receive the instruction required by
this section at | east once every 12 nonths.

(c) The training programrequired by this section
shall be submitted with the training plan required by 0O
48.23(a) (Training plans; Subm ssion and approval) of
this subpart B and shall include a statenent on the

met hods of instruction to be used.

(d) 1In accordance with [048.29 (Records of training)

of this subpart B, the operator shall naintain and nake
avai l abl e for inspection, certificates that m ners have
received the instruction required by this section.

The regul atory education and training requirenents nmandat ed
by the Act are found in Part 48, Title 30, Code of Federa
Regul ati ons. Subpart B contains the requirenents for the
training and retraining of mners working at surface nmnes and
surface areas of underground m nes. For purposes of the hazard
training requirenents inposed by section 48.31, the term"m ner"
is defined in pertinent part by section 48.22(a)(2) as foll ows:

[Alny person working in a surface nmine or surface areas
of an under ground m ne excl udi ng persons covered under
paragraph (a)(1) of this section and subpart C of this
part and supervisory personnel subject to MSHA approved
state certification requirenents. This definition

i ncl udes any delivery, office, or scientific worker, or
occasi onal , short-term mai ntenance or service worker
contracted by the operator, and any student engaged in
academ c projects involving his or her extended
presence at the mne

I nspector O evinger stated that he issued the citation upon
instructions fromhis supervisor and that he did so after
confirmng during the course of
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his accident investigation that the contestant had not given any
hazardous training to any of the railroad enpl oyees. An operator
is required to maintain records of such training on MSHA Form
5000- 23, and when pl ant supervi sor Ronnie Cox could not produce
the formattesting to such training, he issued the citation (Tr.
87-88). The abatenment was extended several tines because of the
fact that contestant has sought review of the citation, and the
vi ol ati on has never been abated (Tr. 92).

On cross-exam nation, Inspector Cevinger identified a copy
of a February 21, 1980, letter fromthe railroad trai nmaster to
contestant's vice-president for operations refusing to permt
railroad enpl oyees to be trained by the contestant (Exh. R-8),
and he confirmed that contestant woul d have conpliance
difficulties without the cooperation of the railroad. M.

C evinger suggested that the only alternative available to the
contestant would be to exclude railroad enpl oyees fromits
property (Tr. 100-101; 110). M. Cdevinger also stated that the
hazardous training requirenents under section 48.31 apply to
anyone on contestant's mne property and that the requirenents
apply to any person whether he is a mner or not (Tr. 111). He
confirmed that he has inspected other mine sites but has never
previously cited other m ne operators for not training railroad
enpl oyees, nor could he recall that other MSHA i nspectors cited
operators for such violations (Tr. 113-114).

Contestant's Vice-President Hurley testified that when he
initially contacted the railroad trai nmaster concerning the
training of railroad enpl oyees, the trai nmaster advised hi mthat
the railroad would object and he confirmed this in witing by
letter (Exh. R 8, Tr. 204). M. Hurley testified further that he
did not inquire any further and accepted the trainmaster's
refusal to permt railroad enployees to be trained as the
railroad's policy in this regard, and he nade no further
inquiries and confirned the fact that the railroad services
provided to the contestant were an essential part of its mning
operations (Tr. 205-212).

Contestant's defense to the citation is based on the fact
that the railroad has refused to submt its enployees to the
required training, as well as the argunent that as an i ndependent
contractor "mne operator,” the railroad should be held
accountable for its refusal to allowits enpl oyees to be trained,
and that as an independent contractor, the railroad rather than
contestant should be cited for the violation

In support of the citation, MSHA points to the fact that
since the enployees of the railroad are routinely assigned to
contestant's property to performduties connected with the
| oading of the railroad cars at the tipple, it is incunbent on
the contestant to insure that they receive the required training.
MSHA views the letter fromthe railroad trai nmaster as a
hal f-hearted attenpt by the contestant to escape liability in
this case and suggests that nore effort by the contestant could
have achi eved compliance. |In the final analysis, MSHA woul d have
the contestant refuse entry to all railroad enpl oyees who do not



subj ect thenselves to contestant's training efforts.
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The citation issued in this case charges the contestant with the
failure to provide hazard training for the enpl oyees of the
Norfol k and Western Railroad. MSHA' s evidence and testinony in
support of the alleged violation is the testinony of Inspector
C evinger that m ne nmanagenment was unable to produce an MSHA form
attesting to the fact that the enpl oyee who was killed had
received any training. Contestant's defense is that it provided
an opportunity for training, but that the railroad refused to
allowits enployees to be trained. MSHA has not proven that
cont estant does not have a training programfor its own
enpl oyees, nor has it not rebutted the fact that the contestant
was ready, willing, and able to train railroad enpl oyees working
on its mne property. Since MSHA has the initial burden of naking
out a prinma facie case to support its contention that training
was not provided in accordance with the requirenents of section
48.31, it is incunbent on MSHA to prove its case by a
preponder ance of the evidence. Since section 48.31 requires that
such training be provided, | cannot conclude that contestant did
not in fact provide such training. The railroad sinply failed to
take advantage of it by refusing to submit its enployees to such
training. As an anal ogy, a public school system provides for the
education of its citizens, but if the citizens do not accept the
opportunity to educate thensel ves one can hardly hold the schoo
system accountable. O course, one recourse by the schoo
authorities is to seek enforcenent of any compul sory schoo
attendance law if one is in fact in effect. |In such a case, the
| ocal authorities would undoubtedly hold a parent accountable for
failure to insure that his child take advantage of the education
whi ch has been provided. By the same token, MSHA should |l ook to
the "parent railroad" rather than the "surrogate parent” mne
conpany to insure that its own peopl e take advantage of the
trai ni ng which has been provided.

MSHA does not dispute the fact that the contestant has given
the railroad an opportunity to train its enployees. MSHA s
position seens to be that although training has been provided,
the contestant nmust go one step further and insure that the
railroad enpl oyees avail thenselves of the training, or suffer
t he consequences of citations and closure orders for failing to
insure that railroad enpl oyees submt to such training. 1In the
circunstances, | conclude and find that MSHA has not established
a violation of the cited standard and the citation is VACATED
Further, on the facts and circunstances presented in this case,
feel compelled to comrent further with regard to the training
requi renents and the theory of MSHA's attenpts to enforce those
standards, and ny remarks foll ow bel ow

Since MSHA has the initial enforcenment jurisdiction in
matters relating to mne safety and health conpliance, | suggest
that MSHA take the initiative to insure conpliance by railroad
conpani es operating on mne property, rather than to shift the
burden to m ne operators or to the Comm ssion Judges. Failure by
MSHA to act directly against a contractor-operator is precisely
why | recently dism ssed nine civil penalty dockets remanded to
me fromthe Conmm ssion, MSHA v. Pittsburgh & Mdway Coal M ning
Conmpany, Dockets BARB 79-307-P, etc., Septenber 5, 1980. On the



facts presented in this case, MSHA concedes that the independent
contractor railroad is in fact subject to
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the Act and can be regulated by MSHA, and in support of this
conclusion | cite the follow ng coll oquy between MSHA counsel and
me during the course of the hearing (Tr. 76-79):

JUDGE KQUTRAS: But, what |'m saying, there's nothing
to preclude the Secretary if he wanted to, to subpoena
some Norfolk and Western people and during the course
t hr oughout the investigation

VR, O DONNELL: W could have themthere if we wanted
them One thing I've been listening with anusenent
here. Both M. Richardson and to a certain extent our
own people seemto indicate that these railroad people
are what - CGovernnent? they're just - we have the sane
rights with themthat you' ve got against the driver of
a - and an accident on the property we could go in and
slap them good. We're not afraid of the railroads.
W'l tell the railroad what to do and they'll do it

If they don't do it, they won't haul coal. And if they
don't haul coal, they're going to be hurting in this
area. That's the major part of their business.

JUDGE KOUTRAS: Are the railroad conpani es that hau
coal regulated at all by any regul ations and safety
st andards by NMSHA?

MR, O DONNELL: Every railroad, every airline, every,
everybody that is on mne property is subject to the
Federal M ne Safety and Health Act of 1977. And they
have to conply. Wether it's anything or whether it's a

United States Postal person coming on there. [If he
cones onto the mne property as part of his duty, he's
subject toit. Everybody is. It conmes in the

jurisdiction of a mine they are responsible. And we
can control them And we will control them

JUDGE KOQUTRAS: In other words, if they were to find
defective brakes on these | oconotives, the theory
agai nst Harman M ni ng woul d be what ?

MR, O DONNELL: I ndependent contractor
JUDGE KQUTRAS: Who?

MR, O DONNELL: The railroad is an i ndependent
contractor perform ng services for Harman M ni ng
Conpany - they are a necessary part of their mning
operation.

JUDGE KQUTRAS: That's the way you woul d proceed now,
you woul d | ook at the railroad conpany as an
i ndependent contractor?
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MR, O DONNELL: Exactly. Sane way we would a coal hau
truck. What is the difference between a coal haul truck
and the railraod cars? They both haul coal out of the
way and take it to the supplier. |If there's any difference
at all - you mght say, well, the railroad is subject to
Interstate Conmerce Acts of Congress, but if those Acts
don't conflict with the Federal Mne Safety and Health Act of
1977, then this steps into that void and that's it then
This is a later Act for that matter.

JUDGE KOQUTRAS: But the theory of the Governnment's case
in this particular proceeding is that the | oaded coa
trips were being operated by Harnman enpl oyees and that
they were operated at the mne site, which in the
CGovernment's eyes is fromthe tipple down to the
Drail. And it's the responsibility of Harman M ni ng
Conpany rather than the railroad in this case.

MR, O DONNELL: That's right.

JUDGE KQUTRAS: Theoretically, if this case were to
start today, assuming that you found no defective
brakes et cetera, et cetera, that you would proceed in
the sanme nmanner or in a conmbination. You could

possi bly have the railroad in here as co-respondent,
couldn't you?

MR O DONNELL: | believe we would cite themboth. I'm
rem nded of the Austin Powder Conpany case where we
cited the m ne operator for sone of the problens and
the Austin Powder Conpany for other violations.

MSHA' s suggestion that a mne operator may exclude or evict
railroad enpl oyees fromits mne property is of course one course
of action available to an operator who is faced with a
recalcitrant railroad conmpany, and although this is precisely
what | suggested in ny prior decision in the Consolidation Coa
case, | do not believe that this is the nost effective way of
dealing with a training problemthat will undoubtedly have a
broad and far reaching effect upon the entire railroad and m ni ng
i ndustry. Further, it seens to nme that after nany years of
litigation concerning independent contractors, the case-by-case
met hod of adj udi cating di sputes which have broad application on a
day to day basis is not the best way of gaining conpliance. The
Consol i dati on Coal Conpany decision and the instant proceeding
are cl assic exanples of MSHA attenpting to place the Judge in the
position of policing the railroad and coal industry, and MSHA' s
counsel rem nding nme that after ny decision in the Consolidation
Coal case nearly 2 years ago the railroad somehow found tine to
repair defective tracks for which the mne operator was cited
confirms ny point. Conversely, | rem nd counsel of ny
observations at pg. 20 of that decision where | stated as
fol | ows:

The choi ce of a proper party-respondent lies within the
authority and discretion of the enforcing agency. However,



aside fromthe fact that petitioner acted on the basis

of the then prevailing policy and controlling decisions when

it cited the respondent for the violation in this case,

it
seens to ne that in future cases of this kind, petitioner

shoul d seriously consider joining the independent contractor
as a party respondent, particularly in a case of a cul pable

i ndependent contractor, rather than taking the expedient
of sinmply nam ng the m ne operator

During the course of the hearing MSHA's counsel alluded to
the fact that the manner in which MSHA woul d proceed to insure
that railroad enpl oyees are trained by mne operators is to issue
wi t hdrawal orders to the mne operators, and he stated that "we
can i ssue one agai nst every single customer that Norfol k and
Western has until they conply” (Tr. 104). As a matter of fact in
the instant case, assuming ny decision is favorable to MSHA, NMSHA
stands ready to issue a section 104(b) withdrawal order to the
contestant, thereby hoping to force subm ssion by enpl oyees of
the railroad (Tr. 93-94). The fact that the railroad refuses to
submt its enployees to training is a matter that MSHA | eaves to
me. In short, MBHA's position seens to be that a decision
adverse to the contestant on this question will undoubtedly
result in the railroad s i nmedi ate submi ssion to MSHA's training
requi renents. Assuming that this is the case, | amnot convinced
that in the next identical set of circunstances MSHA will in fact
cite the railroad. My guess is that MSHA will await the next
contest by another mne operator involving another, or possibly
the sane railroad conmpany, and will undoubtedly opt to gain
conpliance in precisely the sane nmanner as this case has
unf ol ded.

As | observed during the course of the hearing in this case,
MSHA apparently has made no effort to enforce the training
requi renents provided for in the Act or in its mandatory
regultory training requirenents directly against a railroad unti
the unfortunate acci dent which occurred in this case. Once the
acci dent occurred, immedi ate focus was placed on the | ack of
training and the fact that there was no confirmati on of the fact
that the railroad enpl oyee who nmet his dem se was not trained to
stay clear of an oncoming trip of |oaded coal cars. Assum ng
that | were to issue a decision favorable to MSHA in this case,
honestly and candidly believe that it will not trigger further
enforcenent of the training requirenents for railroad enpl oyees
directly against a railroad. Experience has shown that we will
sinply await the next contested case in which the issue is again
pl aced in focus the next time there is an accident involving a
railroad enpl oyee perform ng work on m ne property.

It occurs to ne that the tinme has cone for MSHA to neet the
probl em presented by the facts of this case head-on rather than
to attenpt to avoid the inevitable. MSHA's proposed renedy is an
easy solution to its not to pleasant task of taking on a mgjor
railroad. It would be a sinple matter to suggest that the
contestant in this case notify the railroad that it is no |onger
wel cone on its property until such tinme as it agrees to submt
its enpl oyees to MSHA' s training requirements. However,

route



believe that a nore effective sanction would be to cite the
railroad as a "m ne operator"” and
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insist that it train its own enployees. If the railroad refuses,
then MSHA coul d i npose the direct sanction provided for in
section 104(g) (1) of the Act, and order the wthdrawal of
railroad enpl oyees whi ch have not been trained according to
MSHA' s requirenments. Section 104(g) (1) provides that:

If, upon inspection or investigation pursuant to
section 103 of this Act, the Secretary or an authorized
representative shall find enployed at a coal or other
m ne a mner who has not received the requisite safety
training as determ ned under section 115 of this Act,
the Secretary or an authorized representative shal

i ssue an order under this section which declares such
m ner be inmediately withdrawn fromthe coal or other
m ne, and be prohibited fromentering such mne until
an aut horized representative of the Secretary

determ nes that such m ner has received the training
requi red by section 115 of this Act.

Section 104(g) (1) mandates the i medi ate renoval from ni ne
property of mners who have not received the requisite training
mandat ed by section 115 of the Act and the Secretary's
regul ati ons inplenmenting those requirenments. Section 115(a)
requi res each mne operator to establish its own training
progranms, subject to review and approval by the Secretary. Since
an i ndependent contractor is in fact a mne operator under the
Act, and since MSHA has indicated it will treat railroads such as
the Norfolk & Western on an equal basis with other operators,
then it seens to ne that MSHA should hold all such railroads
accountabl e on an equal footing with other m ne operators and the
railroad should be required to train its own enpl oyees or suffer
t he consequences of having its untrai ned personnel barred from
m ne property through the sanction of a w thdrawal order served
directly on the railroad conpany.

Docket No. VA 80-95-R
Ctation No. 698510
In this case the contestant is charged with a violation of

section 77.1607(v) for the failure by its car dropper to keep two
| oaded cars under control in a manner to insure that the cars

could be safely stopped "when needed." The cited standard states
as follows: "Railroad cars shall be kept under control at al
times by the car dropper. Cars shall be dropped at a safe rate
and in a manner that will insure that the car dropper maintains a

safe position while working and traveling around the cars.”

I nspector Cevinger testified that he issued the citation in
guestion after being advised by plant supervisor Ronni e Cox
during the course of the accident investigation that car dropper
James Bennett could not control the trip of cars which were
involved in the accident. M. Cevinger confirned that he was
present when certain post-accident car tests were conducted on
Monday, February 11, but denied that the tests influenced his
decision to issue the citation. He issued the citation because



the cars were not under
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control and his conclusion that they were not under control
stemmed fromthe fact that the car dropper could not stop them
(Tr. 83-85). M. Cdevinger further confirmed that he had no way
of knowi ng why the cars in question were not under control, and
MBHA' s counsel confirmed that the citation was i ssued because the
car dropper couldn't stop the cars and had to junp off to protect
hinsel f (Tr. 129-130).

Car dropper Janes Bennett described the procedure he
followed in dropping the cars which were involved in the
accident. After cleaning sone snow off the tracks, throw ng sone
swi tches, and consulting with several enployees of the railroad
as to where he should drop the cars, he was advi sed by Harman car
dropper Bill MCoy that one of the | oaded cars had no brakes and
that it should be held by another car. M. Bennett proceeded to
position another car in place to hold back the one with no brakes
and his intent was to drop and couple the cars onto the rear of a
trip of cars which were ready to be pulled out by the | oconotive.
However, that trip had been noved out before he could drop and
position the cars he was handling, and as he dropped them he
pi cked up speed, attenpted to apply pressure to the brakes, and
when they would not hold, he junped off the fast noving trip. He
then proceeded to the area where he thought the cars had derailed
and found the man who had been struck and killed by the runaway
cars (Tr. 137-143).

M. Bennett stated that he has 27 years experience as a car
dropper, and indicated that during any 8 hour shift "anywhere
fromone to five cars" with faulty brakes are encountered. He
i ndicated that the contestant is not equi pped to nake maj or brake
repairs and that efforts at correcting such problens are limted
to making brake adjustnments (Tr. 144). He also confirmed that
when he finds a car with defective brakes, he sinply places it
behi nd anot her one with good brakes and attenpts to control both
cars with the one with the best brakes (Tr. 151; 157-158). That
is what he did in this case, but the front car would not hold the
other cars behind it and they ran away and struck the rear of the
train of cars which was being pulled away (Tr. 154-155). He is
no | onger enployed with Harman and does not know whet her the
procedures for dropping cars has changed as a result of the
accident (Tr. 158). However, he did allude to the fact that when
cars are found with defective brakes they are marked with chal k
so as to alert the train crew that they need repair, and the
railroad is responsible for repairs. Once they are repaired, the
chal k marks are renmpoved by painting over them but he has
observed enpty cars returned to the tipple |oading point with the
chal k marks intact indicating that the brakes are still not
repaired. These cars with defective brakes are logged in a
record book and the railroad is supposed to take care of them
(Tr. 157-162).

Car dropper Bill MCoy, testified that at the tine of the
accident his duties involved the dropping and positioning of
enpty railroad cars at the tipple |loading point. He confirned
that he often encountered enpty cars being returned by the
railroad with defective brakes and he indicated that he is not



equi pped to do anything but make m nor brake adjustnents and that
the railroad has the responsibility of maintaining the cars which
they own. He confirmed that cars with faulty brakes are

control l ed by positioning them
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behi nd ones with good brakes, and he al so confirmed the system of
mar ki ng the defective cars to alert the railroad to nake the
necessary brake repairs (Tr. 163-169). He also stated that he
has had to junp off a car because he could not stop it and

i ndi cated that when cars with defective brakes are found they are
| oaded anyway (Tr. 171), but he explained that they are usually
posi ti oned behind cars with good brakes (Tr. 174), and nore than
one car dropper is used to control the cars in these cases (Tr.
178). M. MCoy also stated that a car with defective brakes
which is usually placed behind one with good brakes can usually
be controlled by the car dropper, and that is the usual manner to
"build trips." However, in this case the train had al ready pulled
out and M. Bennett had no choice but to drop the cars down to a
| ocati on where others could be positioned behind them (Tr. 182).

Contestant's Vice-President Hurley testified as to the
procedures followed by the car droppers at the preparation plant,
expl ained the logistical difficulties in renoving enpty cars
which are returned by the railroad with defective brakes, and he
bel i eved that the practice of placing cars behind others with
good brakes is a safe practice as |long as the car dropper does
not attenpt to drop one | oaded car by itself. In short, the
current car dropping procedures are essentially the sane as those
which were in effect at the time of the accident, except that
nore enphasis is now placed on those procedures, and in
particul ar the fact that single cars should not be dropped and
insuring that only a m ni num nunber of cars are placed behind
those with good brakes (Tr. 186-195). He also indicated that
contestant has limted facilities for naking brake repairs, was
unsure as to the contestant's right to make such repairs, and his
testinmony regarding the braking problens is reflected in
pertinent part as follows (Tr. 199):

I don't know of anything that has been done on either
side on what you're asking now We're getting down to
do any repairs to their brakes other than the fact that
we mark the cars so that they can tell the ones that
have t he bad brakes or no brakes and we're just not in
any position to dictate to themto what they do. W
have had bad brakes and no brakes for as long as |I can
renenber and as for as long as | can renenber nost of
all coal mning conpanies drop their cars through under
their | oading points and drop them out on the | ower
end. There are few exceptions. And there's always
been a problemw th brakes that you' ve always had to
have sone kind of systemto keep the good brakes and
bad brakes together to affect the safe dropping.

Tipple foreman David Ratliff testified that his duties
i ncl ude the supervision of car droppers and he was the shift
foreman on the day of the accident in question. He described the
general procedures used for the |oading and dropping of the
railroad cars and confirned the fact that cars with defective
brakes are controlled by placing them behind cars with good
brakes (Tr. 228-231). He confirmed that he checked the brakes on
the cars involved in the accident and that he knew the brakes on



one of the cars were bad before it was | oaded because M. MCoy
told himso (Tr. 234). \When asked
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to give his opinion as to what caused the cars to get away from
M. Bennett, he stated that one car had bad brakes, one car had
good brakes, and that "sonething did go wong, the brakes failed.
The brake would not hold the two cars” (Tr. 238-239).

MSHA' s theory in support of the violation is that the car
dropper had to junp fromthe cars because he obviously could not
control them and since he could not control thema violation of
section 77.1607(v) occurred; and, the fact that no one knows why
the car dropper could not control the cars is immaterial (Tr.
130). Further, during the hearing, MSHA's counsel points to the
fact that the contestant knew that one of the cars had faulty
brakes, yet still dropped it with another | oaded car behind it,
and the trip could not be controlled (Tr. 131).

Contestant's defense to the citation rests on its
jurisdictional argunment that the site of the accident was not on
coal mne property and that it occurred at a site physically
separate fromthe preparation plant and fromthe coal preparation
function performed at the plant. This defense is rejected. The
evi dence establishes that the | oaded cars involved in the
acci dent had been dropped into place at the preparation pl ant
where they were | oaded with coal processed at that plant and were
t hen being dropped into position by contestant's car droppers.
VWile attenpting to drop these cars, the car dropper |ost control
of the cars and he junped fromthe cars to protect hinself. The
resulting run-away trip of |oaded cars continued on their way
until they cane to rest after colliding with the trip of cars
being transported fromthe coal mne property. In these
ci rcunmst ances, | conclude and find that the alleged violation
occurred on coal mne property and that contestant was properly
served with the citation. Further, on the basis of the evidence
and testinony presented by MSHA in support of the citation,
conclude and find that the failure by the car dropper to maintain
control of the trip of | oaded coal cars constituted a violation
of the cited mandatory safety standard and the citation is
AFFI RVED

VWhile | have affirnmed the citation in this case, | take note
of the fact that abatenent was achi eved by m ne managenent gi ving
a safety talk to its enployees with regard to the proper
procedures to be followed during the car dropping process, and
the posting of those procedures on the mne bulletin. However,
it would appear fromthe testinmony and evi dence adduced in this

case that contestant is apparently still permtting railroad cars
wi th defective brakes to be | oaded and dropped into pl ace behind
cars with good brakes and that MSHA still accepts this procedure

and the inspector apparently accepted it when he term nated the
citation (Tr. 85-86). Although the official accident report does
not specifically conclude that the use of cars with defective
brakes contributed to the accident which occurred, it seens to ne
that the testinony of those persons directly involved in the

i ncident warrants a further examination of the continued use of
such cars in the | oading and droppi ng process. Requiring a car
dropper to maintain control over |oaded coal cars at all tines
whi |l e such cars are dropped down a grade is one thing, but



requiring himto do so with additional |oaded cars with defective
brakes coupled to the rear of the one on which he is riding
defies logic. Again,
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it occurs to ne that sone action should be taken against the
railroad to insure that the defective brakes on their cars are
repaired, or to insure the renmoval of such cars from service.

Ceorge A. Koutras
Admi ni strative Law Judge



