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This proceeding was filed by Jones & Laughlin Stee
Corporation (hereinafter "J & L") pursuant to section 105(d) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
815(d) (hereinafter "the Act") to contest the validity of a
citation and order issued by the Secretary of Labor, Mne Safety
and Health Administration (hereinafter "MsHA"). Citation No.
1046974, issued on February 17, 1981, pursuant to section
104(d) (1) of the Act, alleged a violation of the nmandatory safety
standard at 30 CF.R [075.303. Order No. 1046866, issued on
February 19, 1981, alleged a violation of the sane standard and
was i ssued pursuant to section 104(d)(1) of the Act. The
vi ol ati on charged in both documents was the failure of J & L to
conduct a preshift exam nation of coal -carrying conveyor belts.
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J & L's Motion to Expedite the proceeding was granted and a
hearing was held in Pittsburgh, Pennsylvania on April 1, 1981
I nspection Supervi sor Eugene Beck and Supervi sory M ni ng Engi neer
Alex O Rourke testified for MBHA. J & L's witnesses were its
enpl oyees as follows: Stephen J. Hajdu, assistant safety
i nspector; Daniel L. Ashcraft, nanager of mines; and George
Pi zol i, manager of mi nes.

On May 5, 1981, the United M ne Wirkers of America
(hereinafter "UMM") noved for leave to intervene in this
proceedi ng. The notion was granted and the UMM filed a brief.
J &L and MSHA also filed briefs.

| SSUE

VWhether J & L violated the Act or regul ations as charged by
VBHA.

APPLI CABLE LAW
30 CF.R [O75.303 provides, in pertinent part, as follows:

(a) Wthin 3 hours inmedi ately precedi ng the begi nning
of any shift, and before any mner in such shift enters
the active workings of a coal mne, certified persons
designated by the operator of the mne shall exam ne
such wor ki ngs and any ot her underground area of the

m ne designated by the Secretary or his authorized
representative. Each such exam ner shall exam ne every
wor ki ng section in such workings and shall make tests

i n each such working section for accumul ati ons of

met hane with nmeans approved by the Secretary for
detecti ng nmet hane, and shall make tests for oxygen
deficiency with a permssible flane safety |anmp or

ot her nmeans approved by the Secretary; exam ne seals
and doors to determ ne whether they are functioning
properly; exanm ne and test the roof, face, and rib
conditions in such working section; exam ne active
roadways, travelways, and belt conveyors on which nen
are carried, approaches to abandoned areas, and
accessible falls in such section for hazards; test by
means of an anenoneter or other device approved by the
Secretary to determ ne whether the air in each split is
traveling in its proper course and in normal volume and
vel ocity; and exam ne for such other hazards and

viol ati ons of the mandatory health or safety standards,
as an authorized representative of the Secretary may
fromtime to time require. Belt conveyors on which
coal is carried shall be exam ned after each

coal - produci ng shift has begun

30 CF.R [0O75.2(g) contains the follow ng definitions:
"(3) "Working section' nmeans all areas of the coal mne fromthe
| oadi ng point of the section to and including the working faces.
(4) "Active workings' nmeans any place in a coal mine where mners
are normally required to work or travel."



~1723
STI PULATI ONS

J & L and MSHA stipul ated the foll ow ng:

1. J &L is engaged in mning and selling bitum nous coa
inthe United States, and its mning operations affect interstate
conmer ce

2. J &L is the ower and operator of the Vesta No. 5 M ne,
MBHA | D No. 3600962.

3. The Vesta No. 5 Mne is subject to the Act, and the
jurisdiction of the Mne Safety and Health Admi nistration

4. Qperator's Exhibit 0-1 is a copy of the map of the
under ground wor ki ngs of the Vesta No. 5 Mne, and depicts the A
B and C conveyor belt flights of 44 face, as that area of the
m ne exi sted on February 17, 1981, and the 1 face A and B belt
haul age flights as that area existed on February 19, 1981, and
Exhibit 0-1 is admitted into evidence in this proceedi ng.

5. Operator's Exhibit 0-2 is a collective exhibit,
conpri sed of copies of portions of the fireboss book for the
Vesta No. 5 Mne, in which certified persons enployed by J & L
recorded reports of exam nations for hazardous conditions,
i ncludi ng those conducted pursuant to 30 CF. R section 75. 303,
on February 17, 1981 and February 19, 1981, in the areas of the
Vesta No. 5 Mne referred to in Gtation No. 1046974 and O der
No. 1046866, and Exhibit 0-2 is admitted into evidence in this
pr oceedi ng.

6. J & L made an exam nation of the nature specified in 30
C.F.R [075.303 of the area referred to in Ctation No. 1046974
during the mdnight shift (shift beginning at 12:01 a.m) on
February 17, 1981, except that such exam nation was not mnade
during the last three hours of the shift.

7. J & L made an exam nation of the nature specified in 30
C.F.R [075.303 of the area referred to in Ctation No. 1046974
on the daylight shift (shift beginning at 8:00 o' clock a.m) on
February 17, 1981, except that no such exam nation was nade
within the three hours preceding the beginning of the shift, or
before nen entered and began to work in the area referred to in
the citation, on such shift.

8. J & L made an exam nation of the nature specified in 30
C.F.R [075.303 of the area referred to in Order No. 1046866
during the mdnight shift on February 19, 1981, except that such
exam nation was not nmade during the last three hours of the
shift.

9. J & L made an exam nation of the nature specified in 30
C.F.R [075.303 of the area referred to in Order No. 1046866 on
t he daylight shift on February 19, 1981, except that no such
exam nation was made within the three hours preceding the
begi nning of the shift, or before nmen entered and began to work



in the area referred to in the order, on such shift.



~1724

10. The belt conveyors referred to in the citation and order are
used by J & L to carry coal, and nen are not transported on such
belt conveyors.

11. J & L was producing coal on the shifts on which the
citation and order were issued.

12. At the tinme the citation was issued, the belt conveyors
referred to therein were in good condition, and no hazards were
observed.

13. At the tinme the order was issued, the belt conveyors
referred to therein were in good condition, except for two
citations that were issued by Inspector Calvert for alleged
vi ol ati ons.

14. There was no inspection of the entire mne between
February 17, 1981 and February 19, 1981

15. MsHA's Coal M ne Inspection Manual, March 1978,
contains a policy for inspection under 30 C.F.R [75.303, which
provi des: "The exam nation of belt conveyors on which nen are not
transported shall be started without delay after each coa
produci ng shift has begun.™

16. There exists in the Vesta No. 5 M ne approxi mately 18
m | es of active conveyor belts.

SUMVARY COF THE EVI DENCE

The facts underlying the contested citation and order are
not in dispute. On February 17, 1981, an MSHA inspector issued
Citation No. 1046974 pursuant to section 104(d)(1) of the Act.
The citation alleged that a significant and substantial violation
of 30 CF.R [75.303 had occurred and that the all eged violation
was caused by the unwarrantable failure of J & L to conply with
the mandatory standard. The condition or practice was descri bed
as follows:

Evi dence indicated that A B, and C conveyor belt
flights of 44 Face had not been preshift exam ned for
the day shift. An entry was not in the mne exanm ner's
report or at the date board along the belt flights

i ndi cating that an exam nati on was made before worknen
of the day shift entered the area al ong each belt
flight.

On February 19, 1981, another MSHA inspector issued O der of
Wt hdrawal No. 1046866, pursuant to section 104(d)(1) of the Act,
for a condition he observed in the 1 Face A and B belt haul age
flights of the Vesta No. 5 Mne. The order alleged that a
significant and substantial violation of 30 C.F. R [075.303 had
occurred and that the alleged violation was caused by the
unwarrantabl e failure of the operator to conply with the
mandat ory standard. The condition or practice was described as
fol | ows:
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Evi dence indicated that a preshift exam nation was not
made of the 1 Face A and B belt haul age flights where
persons were observed working the day shift, an entry
was not in the mine exam ner's book or at the date
boards al ong the belt haul age.

The order referred to the citation as being the underlying
initial action.

The relevant facts leading to the citation and order are the
same. |In both instances, the involved areas were coal -carrying
conveyor belts which were not used to transport mners. 1In both
cases the conveyor belts had been examined by J & L during the
preceding shift but not within 3 hours of the commencenent of the
shift on which the citation and order were issued. |n other
words, J & L did not conduct a preshift exam nation of the
coal -carrying conveyor belts. At the time the citation and order
were issued, mners were working along the conveyor belts.

MSHA and the UMM contend that the regulation in controversy
requires J & L to conduct a preshift exam nation of the
coal -carrying conveyor belts. J & L asserts that the regul ation
does not require a preshift exam nation of the belts.

At hearing, MSHA's policy concerning its interpretation of
the regulation leading to the controversy was stated by its
enpl oyees: Eugene Beck, |nspection Supervisor, and Al ex O Rourke,
Supervi sory M ning Engineer. M. Beck stated,

"[Blelt lines ... where coal is being haul ed,

carried, no persons along that belt |ine, must be

exam ned during, after the shift is started, and if
there was men working or assigned to be working

anypl ace in them areas, along that belt line, it had to
be pre-shifted within 3 hours preceding the beginning
of the shift."” (Tr. 40).

M. O Rourke stated that no preshift exam nation of conveyor
belts was required under this regul ati on "where nmen were not
requi red, were planned to be working in that area during that
shift.” (Tr. 82). M. O Rourke went on to state that the

requi renents of the regul ati on concerning a preshift exam nation
and an exam nation during the shift could be nmerged into a single
exam nation following the initial preshift exam nation. (Tr.
83). MSHA' s witnesses conceded that the Coal M ne |Inspection
Manual (hereinafter "the Manual") states that the exam nation of
conveyor belts on which nmen are not transported shall be started
wi t hout del ay after each coal producing shift has begun. The
Manual says nothing about a preshift exam nation of such belts.

On February 14, 1980, MSHA issued a citation to the sanme
mne for the sane violation. That citation alleged a failure to
conduct a preshift exam nation of coal -carrying conveyor belts
where men were normally required to work or travel in the area
(Ex. G1). J &L did not contest that citation
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In Decenber, 1980, and January, 1981, discussions took place
bet ween MSHA supervi sory personnel and J & L managenent. During
t hese di scussions, MSHA told J & L that a preshift exam nation of
certain coal -carrying conveyor belts was required. J &L
di sputed that interpretation of the regulation. MSHA suggested
that J & L file a petition to nodify the application of the
mandat ory standard pursuant to section 101(c) of the Act. J &L
elected not to file such a petition because it believed that such
filing would concede MSHA's interpretation of the regul ation

I nspection Supervisor Beck testified that, in his opinion
t he hazards surroundi ng conveyor belts were at |east tw ce as
great at the end of the shift as they were at the begi nning of
the shift. He identified such hazards as accunul ati ons of fl oat
coal, hot rollers, and roof problens. Supervisory M ning
Engi neer O Rourke testified that although he was famliar with
MSHA' s policy concerning the preshift exam nation requirenent of
coal -carrying conveyor belts, he could not say what the actua
practice has been by inspectors except that he had seen ot her
citations in MSHA District 2 for the same violation alleged here.
He could not be specific as to the nunber of such citations.

Stephen Hajdu, J & L's assistant safety inspector for this
mne, testified that after the February 14, 1980 citation and
before the citation contested here, it was J & L's practice to
conduct a preshift exam nation of coal carrying conveyor belts
"where you normally have nen regularly enployed in those areas,
or has to work normally in those areas.” (Tr. 106). He was
unable to state whether the nen working along the conveyor belts
on February 19, 1981, were regularly assigned to that area. He
conceded that, "anytime during any shift there is possibly a man
or two sonewhere along the belt lines.” (Tr. 95).

Dani el Ashcraft, manager of mnes for J & L, testified that
the Vesta No. 5 Mne is not under his jurisdiction. He testified
that in his 33 years of coal mne enploynent he had never heard
of a citation being issued for failure to conduct a preshift
exam nation of coal -carrying conveyor belts. He admtted,
however, that if he knew that mners were going to be assigned
for a specific job along such belts, "that area was preshifted at
that time." (Tr. 116).

Ceorge Pizoli, J & L's manager of mnes, testified that the
Vesta No. 5 M ne has been under his jurisdiction since Cctober 1
1980. He testified that during the 6 years, prior to Cctober 1
1980 as an enployee with other coal m ne operators, al
coal -carryi ng conveyor belts had been exam ned only during the
shift and no citations had ever been issued. After the issuance
of the order herein, he increased the nunmber of preshift
examners at this mne from13 to 20 to achi eve conpliance
Additionally, he directed his enployees to conduct a preshift
exam nation of all 18 mles of coal-carrying conveyor belts at
this mne because "it is reasonable to assune that you are going
to have to dispatch people to any portion of that belt |ine at
any time ...." (Tr. 130-31).
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DI SCUSSI ON

Contentions of the Parties

J & L asserts that the |anguage of 30 C F.R [75.303
clearly does not require belt conveyors, not used to transport
mners, to be examined within 3 hours prior to the start of the
shift. It further contends that the principles of statutory
construction and the legislative history of the Act establish
that it was not the intent of Congress to require such belt
conveyors to be examined prior to the comencenent of the shift.

At the hearing, MSHA' s supervisors testified that the
requi renent of a preshift exam nation of coal -carrying conveyor
belts applies only to such belts where nen are required or
assigned to work during that shift. However, NMSHA argues that
t he coal -carrying conveyor belts herein are "active workings" of
the m ne and, hence, nust be exam ned within 3 hours preceding
t he begi nning of each shift. MSHA further asserts that the
addi ti onal provision of the regulation, requiring that such belts
be exam ned after the shift has begun, does not require nore than
one exam nation per shift because, after the initial preshift
exam nation, the exam nation during the shift and the preshift
exam for the next shift can be merged. MSHA's brief sets forth
its position as foll ows:

It is conpletely within the Secretary's interpretation
for J& to inspect, during the preshift exam only

t hose areas of the conveyor belt entries where nmen are
to work or travel, such as the areas of the belt drive
units, leaving the remaining areas of the belt entries
to be covered during the shift (Tr. 144-145). 1In the
alternative, as MSHA witnesses testified, J& can del ay
the required onshift examuntil the end of a shift,
acconplishing it within three hours of the succeedi ng
shift, and thereby qualify that one exam nation to
satisfy both the preshift and onshift exam nation
requi renents of 30 CFR 075.303. This exanple, of
course, assumes that the "two for one" examw || be
sufficiently broad and thorough. MSHA accepts such an
exam nati on and does not deemit to be violative of
MSHA pol i cy.

MBHA Brief at 10-11.

The UMM agrees with MSHA that coal -carrying conveyor belts
are "active workings" of the mne and nust be exam ned within 3
hours precedi ng the begi nning of each shift. However, the UMM
contends that because all coal -carrying conveyor belts constitute
"active workings" of the mine, all such belts nust be subjected
to preshift exam nation whether or not nmen are assigned to work
in the area. The UMM al so asserts that the regul ation requires
two separate exam nations applicable to each shift: A preshift
exam nation and an exam nation during the shift. The UMM
contends that these exam nations may not be merged into a single
exam nati on.
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Construction of 30 C.F. R 0O75.303

The | anguage of the regulation in controversy, 30 CF.R [
75.303, is the sane as section 303(d)(1) of the Act. The
principles of statutory construction apply. The cardina
principle of statutory construction was stated by the U S.

Supreme Court as follows: "the nmeaning of a statute nust, in the
first instance, be sought in the |Ianguage in which the Act is
franed, and if that is plain, ... the sole function of the

courts is to enforce it according to its ternms."” Camnetti v.

United States, 242 U.S. 470, 485 (1917). The application of this
principle to the regul ati on here nust be based upon an anal ysis
of the first three sentences of the regulation

The first sentence of the regulation provides that the
operator nust performa preshift exam nation of "the active
wor ki ngs of a coal mne." At the hearing, J & L did not contend
that the belts in question were not active workings. However, in
its brief it states: "It is arguable that the belt conveyors
here are not part of the active workings." J &L Brief at 9.

30 CF.R [0O75.2(g)(4) and section 318(g)(4) of the Act
provide as follows: ""Active workings' nmeans any place in a coa
m ne where mners are normally required to work or travel." The
term "active workings," has been broadly construed by the
Interior Board of Mne Operation Appeals (hereinafter "The
Board") and the Federal M ne Safety and Health Revi ew Conm ssion
(hereinafter "the Conm ssion”). In Md-Continent Coal and Coke
Co., 1 IBMA 250, 257 (1972) the Board held that even though only
one mner was required to regularly inspect an entry containing a
hi gh-vol t age cabl e, that was enough to constitute an "active
working." In Kaiser Steel Corp., 3 IBMA 489, 510 (1974) the
Board held that an air return which was inspected twi ce a day and
rock dusted twice a week constituted an "active working" of the
mne. In Secretary of Labor v. O d Ben Coal Conpany, 3 FNMSHRC
608, 609 (1981) the Conm ssion noted the two previously cited
deci sions of the Board and stated, "the cited area was required
to be inspected at | east once a week, was travel ed as an escape
route, and was rock-dusted periodically. W find that these uses
meet the work and travel requirements of an active working under
the standard." Although all the above cases deci ded by the Board
and Conmi ssion involved 30 C F.R 075.400, no reason exists for
applying a different definition of "active working" to 30 CF. R
075.303. Even J & L concedes that the conveyor belts in questio
nmust be exam ned during each shift and that, at the tine of the
i ssuance of the citation and order, mners were assigned to work
in the areas of the conveyor belts. | find that the conveyor
belts in the cited areas constitute "active workings" of the coal
m ne. Hence, the first sentence of the regul ation appears to
require that they be examned "within 3 hours inmediately
precedi ng the begi nning of any shift."

Turning to the second sentence of the regulation, it
specifies that the "exam ner shall exam ne every working section

seal s and doors ... the roof, face, and rib conditions in such
wor ki ng sections; exam ne active roadways, travelways, and belt



conveyors on which nmen are carried ...." 30 CF. R 075.2(g)(3) and
section 318(g)(3) of the Act provides as follows: ""Wrking section’
means all areas of the coal mne fromthe | oadi ng point
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of the section to and including the working faces." The "l oadi ng
point" referred to in the above definition is the point at which
coal is placed onto the conveyor belt. Thus, the conveyor belts
inthe cited areas here are not within the definition of "working
section"” as that termis used in the second sentence of the
regulation. J & L asserts that "the areas of the active workings
to be exanm ned prior to the shift are only those areas of the

wor ki ng section outlined in the second sentence of the
regulation.” J & L Brief at 9. Al though MSHA asserts that
"statutes must be read in such a way as to give all parts

meani ng, " and that the first sentence is "inclusive and

par amount, and the sentences which follow [are] illustrative but
not exceptive," MSHA Brief at 19 and 16, it does not conmment
further on the second sentence of the regulation. The UMM
comented on the construction of the second sentence of the

regul ation as foll ows:

[T]he reference to "working section” in the second
sentence should be construed liberally, and

harmoni ously with the first sentence as a neans of
ensuing [sic] that the pre-shift exam nation
requirenent is applied to working sections, as well as
to active roadways, travelways and belt conveyors on
which men are carried, due to the particul ar severity
of the hazards associated with these areas

[and] ... the first two sentences define and

el aborate the pre-shift exam nation ....

UMM brief at 9 and 12. Upon considering all the argunents,
suffice it to say that the areas which are required to be

exam ned within 3 hours before the beginning of any shift in the
second sentence of the regulation do not include all "active
wor ki ngs" of the mine which are included in the first sentence of
t he regul ati on.

Following the first two sentences of the regul ati on, which
describe the areas of a coal mne required to be exam ned prior
to the beginning of a shift, the third sentence states, "belt
conveyors on which coal is carried shall be exam ned after each
coal - produci ng shift has begun.” J & L argues that, "the third
sentence of the standard specifically exenpts such belt conveyors
fromexam nation prior to the shift by authorizing exam nation to
occur during the shift." J &L Brief at 10. MSHA contends that
the third sentence is not an exception to the first sentence but
rather calls for an exam nation during the shift which can be
del ayed "until the end of a shift, acconmplishing it within 3
hours of the succeeding shift, and thereby qualify that one
exam nation to satisfy both the preshift and onshift exam nation
requirenents of 30 CF.R [075.303." MSHA Brief at 11. Thus
MSHA concl udes that the third sentence requires an exam nation of
coal -carrying conveyor belts after the beginning of the shift in
addition to the exam nation specified in the first sentence. The
UMM’ s position concerning the first sentence is as foll ows:

"The on-shift inspection of the coal carrying belts required by
the third sentence of 30 C.F. R 75.303 was not intended to be a
restriction on the general pre-shift inspection provisions



established in the first sentence. Rather, it was intended to
pronmote mne safety by requiring that a separate and additiona

i nspection be perfornmed on coal carrying belts.” UMM Brief at
13- 14.
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| have considered the contentions of all the parties that the
| anguage of the regulation is plain and does not need
interpretation. However, | note that the purportedly "plain"
| anguage relating to the exam nati on of coal carrying conveyor
belts has been construed by these parties in three different ways
as follows: (1) J &L - only an exam nation after the shift has
begun; (2) MSHA - a preshift exam nation only of belts where nen
are assigned or planned to work or travel and an exam nation of
all coal -carrying conveyor belts after the shift has begun, but
if the latter examination is conducted during the last 3 hours of
the shift, one such examnation will satisfy both requirenments of
the regulation; and (3) UMM - all coal-carrying belts nmust be
exam ned before each shift and exam ned again after the start of
the shift and such exam nations nmay not be nerged.

The first sentence of the regulation, as defined and
interpreted by the Board and the Conm ssion, purports to require
a preshift exam nation of the areas cited here. The second
sentence purports to specify a nore narrow area of the mne to be
preshifted including, inter alia, working sections and belt
conveyors on which nmen are carried. Gobviously, all areas
identified in the second sentence are included within the
definition of "active workings" in the first sentence. N5SHA
contends that the second and third sentences are "illustrative
but not exceptive." J &L clains that the second and third
sentences create "an exception to the requirenent of exam nation
prior to the shift." J &L Brief at 11. If the first sentence
requires the preshift exam nation of all conveyor belts, what is
t he purpose of the second sentence which requires preshift
exam nation of only conveyor belts on which nmen are carried? |
find that the | anguage used in the three sentences of this
regul ation is not plain or unanbi guous. Therefore, the
| egislative history of the Act nust be exam ned to determ ne the
intent of Congress in enacting this |aw

Legi sl ative H story

An exam nation of the legislative history |leading to the
enactment of the provision in controversy begins with the Federa
Coal M ne Safety Act of 1952, P.L. 532, 82d. Cong. Ch. 877, 2d
Sess. (1952) (hereinafter "1952 Coal Act"). The parties agree
that the 1952 Coal Act did not require a preshift exam nation of
any conveyor belts.

In 1969, the Senate and House of Representatives passed
different bills concerning the duty to exami ne conveyor belts.
The House Bill, HR 13950, section 303(d)(1), added the follow ng:
(1) a specific requirenment in the second sentence that required a
preshift exam nation of all belt conveyors on which nen are
carried; and (2) the third sentence which provided that conveyors
on which coal is carried shall be exam ned after each
coal - produci ng shift has begun. The House Report concerning this
provision is silent. Legislative History of the Federal M ne
Heal th and Safety Act of 1969 (Public Law 91-173 (August 1975)
(hereinafter "Legislative H story") at 1031, et seq. The Senate
Bill, S. 2917, added the phrase "and all belt conveyors" to the



second sentence which specified areas of a coal mne subject to
preshift exam nation. The Senate Report concerning this change
is as fol |l ows:
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This section sets forth requirenents that the operator
must follow for preshift exam nations. The provisions
are simlar to the 1952 act provisions, except that
they apply to all underground coal m nes and except
for four additional requirenents. These are: (1) An
anenonet er or other acceptabl e device capabl e of neasuring
the velocity of an air current is required, (2) an
exam nation of belt conveyors is required, (3) the preshift
examnation is to be made 3 hours prior to a coal - produci ng
shift instead of 4 hours, and (4) the inspector may require
that the preshift exam nation include exam nations for
hazards and standards viol ations not specified in the section
No m ner may enter the underground portion of a mine until the
preshift exam nation is conpleted, the exam ner's report is
transmtted to the surface and actually recorded, and until
hazardous conditions or standards violations are corrected.
The reason for these changes are:

1. The preshift exam ner cannot possibly determ ne the
velocity of an air current wthout a device capable of
measuring the velocity;

2. Many mne fires occur along belt conveyors as a
result of defective electric wiring, overheated
bearings, and friction; therefore, an exam nation of
the belt conveyors is necessary; and

3. The hour for beginning of the preshift exam nation
was changed to insure an exam nation as near as

possi ble to the beginning of the shift. Changes occur
so rapidly in the mnes that it is inmperative the

exam nations be nmade as near as possible to the tine
the worknmen enter the mne. The 3-hour tine was
reconmended as far back as 1944; and

4. A careful preshift exam nation may disclose hazards
ot her than those caused by |ack of proper ventilation
and thereby prevent loss of life and injury.

Legi sl ative History at 183.

In essence, the House- Senate Conference Conmittee adopted
t he House version and the Conference Report states as follows:

Subsection (d) sets forth requirenents that the
operator nust follow for preshift exam nations. These
provisions are simlar to the 1952 act provisions,
except that they apply to all underground coal m nes
before all shifts, not just production shifts, and
except for several additional requirenents including
(1) an anenoneter or other acceptable device
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capabl e of nmeasuring the velocity of an air current is
required, (2) an exam nation of belt conveyors on which
men are carried before each shift, (3) an exam nation of
coal carrying belt conveyors after each shift begins, (4)
a preshift exam nation 3 hours prior to a shift instead of
4 hours, and (5) an exam nation of such other hazards and
vi ol ati ons of standards, as an inspector may require. No
m ner may enter the underground portion of a mne until
the preshift exam nation is conpleted, the exam ner's report
is transmtted to the surface and actually recorded, and
until hazardous conditions or standards violations are
corrected.

Legi slative History at 1610. (Enphasis supplied.)

Curiously, the House-Senate Conference Conmittee changed the

| anguage of the first sentence of this section. In both the
House and Senate versions, that sentence provided that "before
any workmen in such shift enter the underground areas of the
m ne, certified persons designated by the operator of the mne
shal | exami ne a definite underground area of the mne."
(Enphasi s supplied). The Conference Conmttee changed the term
"under ground areas" and "definite underground area of the m ne"
to "active workings." The Conference Conmittee Report is silent
about this change.

The issue is whether Congress intended to include
coal -carrying conveyor belts within the area designated for
preshift exam nation. | conclude that it did not. The 1952 Coa
Act did not require a preshift exam nation of any conveyor belts.
The Senate version of the 1969 Act clearly and specifically
required preshift exam nation of all conveyor belts. | find that
t he House version required a preshift exam nation of conveyor
bel ts on which nen were carried and an exam nation of coa
carrying conveyors belts after the shift began. | find that the
House- Senat e Conference Conmittee, by rejecting the Senate
version requiring a preshift exam nation of all conveyor belts,
i ndi cated a Congressional intent to limt the preshift
exam nati on of conveyor belts to those belts on which nen are
carried. This principle of statutory constructi on has been
articulated as foll ows:

That Congress adopted the House version of the bill,
specifically rejecting the Senate's conflicting
version, is of course an extrenely significant factor
in determ ning what was Congress' intention wth
respect to the nmatters in issue. See, e.g., First
Nat'|l Bank of Logan, U ah v. Wl ker Bank, 385 U S. 252,
258, 87 S. Ct. 492, 17 L.Ed.2d 343 (1966).

Pan Anerican Wrld Airways, Inc. v. C A B., 380 F.2d 770,
781 (6th Gr. 1967), aff'd sub nom Wrld A rways, Inc. v. Pan
American Wrld Airways, Inc., 391 U S 461 (1968). Mreover, the
position of MSHA and the UMM in this matter would require that
the Conmi ssion find that Congress intended a result that it
expressly declined to enact. See @ulf Ol Corp. v. Copp Paving



Co., 419 U S. 186, 199-200 (1974). Al though I am m ndful that
m ne safety laws are renedial |egislation which should be
construed broadly to effectuate
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their purpose, it appears beyond question fromthe | egislative
hi story supra, that Congress intended to require a preshift
exam nation only of conveyor belts on which nmen are carried and
an exam nation of coal -carrying conveyor belts after the shift
has begun.

The general |anguage of the first sentence of this
regul ation requiring preshift exam nation of all "active
wor ki ngs" of the coal mne is insufficient to require a preshift
exam nation of coal carrying conveyor belts in light of the
speci fic | anguage of the second and third sentences. |If the
first sentence were construed to require preshift exam nation of
coal -carryi ng conveyor belts, the second sentence requiring a
preshift exam nation of "belt conveyors on which nen are
carried,” would be redundant and superfluous. It nust be
presuned that Congress did not use superfluous words. | find
that the broad interpretation applied to the term"active
wor ki ngs" pursuant to 30 C.F.R [075.400 by the Board and
Commission is limted by the clear Congressional intent that
coal -carrying conveyor belts only to be exam ned after the shift
has begun.

MSHA asserts that, since it is the agency charged wth
execution of this law, its interpretation should be followed. |
find that MSHA has failed to establish that it has had any
consi stent or coherent construction of the section in
controversy. Although this |aw has been in effect for alnost 12
years, MSHA is unable to cite any witten policy or procedure
requiring a preshift exam nation of coal -carrying conveyor belts.
Last year, Judge Merlin invalidated MSHA s policy of requiring
t he exam nati on of coal -carrying conveyor belts w thout del ay
after the start of a production shift. Judge Merlin stated,
"indeed there is no tine requirenment at all except that the
exam nation occur during the shift. |If the Secretary wished to
require an i mmedi ate inspection within a specified tinme after the
start of a shift, the regulation could have so provided."

Consol idation Coal Co., 2 FMSHRC 1809, 1817 (July 11, 1980). NMSHA
did not petition the Conmi ssion for review of that decision
Nevert hel ess, as evidenced by the testinony in this case, NMSHA
has not changed its policy contained in the Manual. The Manua
still purports to require that exam nation of coal-carrying
conveyor belts be conducted w thout delay after the conmencenent
of the shift. MSHA's failure to articulate a policy concerning

t he exam nati on of coal -carrying conveyor belts |ead an inspector
to issue citations to U S. Steel Corporation on February 2, 1981
and March 2, 1981, alleging a violation of 30 CF. R [075.303 in
that the exam nation of the coal-carrying conveyor belts was not
made wi t hout delay after the coal producing shift had begun

U S. Steel Corporation, Docket No. WEVA 81-263-R, etc., 3 FVMSHRC
1228 (May 6, 1981). MSHA vacated those citations on March 4,
1981 and March 9, 1981, respectively. At a hearing on the contest
of those citations, counsel for MSHA stated:

| think there is no question that we feel that the
operator here did conduct an adequate preshift
exam nation of the coal-carrying belts which was



performed 3 hours before the beginning of the shift. A
West Virginia |l aw requires preshift exam nations of
coal -carrying belts 3 hours before the start of the
shift and the operator is conmplying with
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that. So, in view of that, we now feel that the operator
is meeting the requirenents of 30 CF. R [075.303 if he
exam nes the belts at sonme tinme during the shift and if
that exami nation is conpleted. (Enphasis supplied.)

U S. Steel Corporation, supra, at 1233.
Judge Stewart stated in that case,

MSHA acknowl edged that if the conveyor were preshifted
within 3 hours of the start of the shift, the

requi renent to examne the belt imediately after the
start of the shift would in effect require two

exam nations within 3 hours and that such a requirenent
m ght be harsh. MSHA stated that because of the 40
mles of belts, there would be people wal king belts al
day | ong because as soon as they finished their
preshift exam nation they would have to start their
onshift exam nation. MSHA conceded that the |anguage
on its face does not require the operator to begin his
onshift exam nation i medi ately upon the start of the
shift and that it was his option to conduct the onshift
exam nation along with the State-required preshift

exam nation. |Ibid.

In U S Steel, supra footnote 6 at 1232, MSHA further stated:

Instructions in, the Coal Mne Inspection Manual, which
indicates a different enforcement policy with regard to
30 CF.R 0O75.303, are not current. In fact, MSHA's
enforcenent policy with regard to 30 CF. R [075.303 is
currently under review and once conpl eted, new
enforcenent guidelines will be published and enforced.

In conclusion, | find that MSHA has failed to establish that
it has any construction of this regulation. Hence, there is no
obligation on the Conm ssion or courts to follow MSHA' s
interpretation of the regulation in this matter

It should also be noted that the first sentence of this
regul ation specifically permts MSHA to require preshift
exam nation of "any other underground area of the m ne designated
by the Secretary or his authorized representative."” Hence, NMSHA
has broad authority to pronulgate a regulation requiring the
preshift exam nation of coal-carrying conveyor belts. Perhaps
MSHA' s review of enforcement policy covering this regulation will
lead to such a regulation. In the nmeantine, | conclude that NMSHA
has failed to establish a requirenent of a preshift exam nation
of coal -carrying conveyor belts. Therefore, the citation and
order contested herein are vacated. Since the citation and order

are vacated, | do not reach the other issues raised by J &L, to
wit: (1) whether the violations were "significant and
substantial”; (2) whether the violations were the result of an

"unwarrantable failure to conply with the mandatory standard"
and (3) whether MSHA failed to conply with the Administrative
Procedure Act.
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CORDER

ITIS ORDERED that G tation No. 1046974 and Order No

1046866 are VACATED and J & L's contest of the citation and order
i s SUSTAI NED.

James A. Laurenson Judge



