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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

VI CTOR MCCOY, COVPLAI NT OF DI SCHARGE,
COVPLAI NANT DI SCRI M NATI ON, OR
V. | NTERFERENCE
CRESCENT COAL COVPANY, Docket No. PIKE 77-71
RESPONDENT
DECI SI ON

Appear ances: Stephen A. Sanders, Esq. and Tony Qppegard, Esq., Appal achian
Research and Def ense Fund of Kentucky, Inc., Prestonsburg and
Hazard, Kentucky, for Conpl ai nant;
Henry Stratton, Esq. and David Stratton, Esq., Stratton, My &
Hays, Pikeville, Kentucky, for Respondent.

Bef or e: Chief Admi nistrative Law Judge Broderick

On May 10, 1977, Victor McCoy filed a Conplaint of
Di scrimnation agai nst Crescent Coal Conpany under [110(b) of
the 1969 Coal Act, 30 U S C. 0820(b) (1976 and Supp. | 1977).
McCoy cl ai ns he was di scharged on April 22, 1977, for refusing to
ride an unsafe belt line into Crescent's Mne 10C. According to
Crescent, he voluntarily quit because of a general distaste for
under ground m ni ng.

A hearing was held on April 21, 22, 24, and May 27, 1981, in
Pi kevill e, Kentucky.(FOOTNOTE.1) Former mners at Mne 10C who
testified for McCoy were Eddi e Overstreet, Teddy Overstreet, Paul
Bartl ey, M chael Church, Jesse Spears, WIIiam Raney, and Victor
McCoy, the Conpl ai nant. George Lowers, an inspector enployed by
the M ne Safety and Heal th Adm nistration (MSHA) also testified
for McCoy. Wtnesses for Crescent were WIliam Bevins, who was a
foreman during part of McCoy's tenure and m ne superintendent
when he left, Dennis Ratliff, MCoy's last foreman, Jerry
Ander son, m ne mechanic, Herbert Mack G bson, the purchasing
agent, and miners Cifford Justice, Steve Hackney, Dale Ratliff,
and Jeff Wight. Morris Scott, another mner, was called at ny
i nstance and was exam ned by both parties.
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Post - hearing briefs have been filed and, having coni dered them
and the record as a whole, | nmake the foll ow ng decision

Statutory Provision
Section 110(b) (1) of the 1969 Coal Act reads,

No person shall discharge or in any other way

di scri m nate agai nst or cause to be di scharged or

di scri m nated agai nst any mner or any authorized
representative of mners by reason of the fact that
such mner or representative (A) has notified the
Secretary or his authorized representative of any

al l eged violation or danger, (B) has filed, instituted,
or caused to be filed or instituted any proceedi ng
under this Act, or (C) has testified or is about to
testify in any proceeding resulting fromthe

adm ni stration or enforcenent of the provisions of this
Act .

Fi ndi ngs of Fact

1. Crescent's Mne 10C was an underground coal mne |ocated
in Pike County, Kentucky. Coal was extracted froma | ow seam
t he height of which varied fromabout 32 inches to about 40
i nches.

2. The mners entered and left the mne in one of three
ways. They rode to the face area in a battery-powered scoop, they
wal ked( FOOTNOTE. 2) along the belt line (mners rarely wal ked al ong the
scoop entranceway), or they rode the belt line itself. Walking
was very tiring and took 30 to 60 m nutes, depending on a nminer's
size, physical fitness, and the m ne conditions along the belt
line. The belt line could carry a mner in a prone position into
or out of the mine in less than 10 m nutes. However, this was
contrary to MSHA regulations. 30 C.F.R 0[075.1403-5. There were
no lights along the belt line, mners riding it had no way to
stop it and it passed through at |east one area where the roof
was only inches fromthe belt.
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3. Conpany policy at Crescent ostensibly prohibited mners from
riding the belt Iine. Nevertheless, nearly all the mners,
i ncludi ng supervisors, rode it on a regular basis, particularly
when the scoop was inoperable, which was comon. Company
managenent knew or shoul d have known this but never disciplined a
mner for it nor threatened such discipline. |In fact, managenent
encouraged the mners to ride the belt. As a result, a mner who
chose not to ride the belt line was at a di sadvantage. He would
enter and | eave the mne later than his co-workers and
consi derably nore exhausted fromthe wal k.

4. MCoy, like the other mners, often rode the belt line
at Mne 10C. But as time passed, he grew nore apprehensive. On a
nunber of occasions, he failed to junp properly fromthe noving
belt and fell down. Once, he "froze" on the belt and had to be
dragged off. He repeatedly told his foreman, WIIiam Bevi ns,
that he was afraid to ride the belt Iine.

5. On April 22, 1977, shortly after the start of his shift,
McCoy energed fromthe nmne to tell Dennis Ratliff, who had
succeeded Bevins as his foremen, that he would not ride the belt
line and that he would not walk in. Bevins, who had been
pronmoted to m ne superintendent, was sunmoned.

6. MCoy repeated to Bevins his refusal to ride or walk the
belt Iine and asked himfor another job. Bevins told MCoy that
no ot her jobs were available. He did not insist that MCoy ride
the belt Iine. Instead he told McCoy that he would either ride
or walk in; it would nmake no difference since MCoy was paid on a
portal -to-portal basis. MCoy then left the mne property.

| ssues

1. Was McCoy discharged or in any other way discrimnated
agai nst by Crescent?

2. If so, was it because of activity protected by 0110(b)
of the 1969 Coal Act?

Di scussi on
Did McCoy Quit or was he Fired?

On April 22, 1977, Victor McCoy refused to ride the belt
into Mne 10C and al so refused to walk in via the beltline.
Exasperated, he asked WIliam Bevins for another job. Bevins
told himno other job was available and that he would have to
either ride the belt or walk in. MCoy then left.
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McCoy's quitting was equivalent to a discharge. Bevins testified
that McCoy was automatically di scharged when he refused to go to
work. | find, therefore, that McCoy was actually discharged for
refusing to work. Alternatively, for reasons which wll appear
below, I find that the evidence anply supports a finding that
McCoy was constructively discharged

Ri di ng the Belt

There is no doubt that mners at Mne 10C rode the belt
regularly, both into and out of the mne. Testinony to the
contrary was sinply not credible. Mst of Crescent's w tnesses
admtted riding the belt, including WIIiam Bevins, who
eventual |y becane m ne superintendent. |If there was a conpany
policy prohibiting it, it was not enforced. In fact, it was a
policy kept in reserve to be foll owed when a mne i nspector was
present or expect ed.

The dangers of riding the belt are obvious. The belt line
entranceway was unlighted and there were no reflectors to alert
mners to their positions along the belt. The belt travelled
through at | east one |ocation where the vertical clearance was
barely sufficient for a miner to pass underneath. There were no
accessi ble stop controls along the belt, so if a mner was unable
to junmp off, he would either be thrown into a crushing machi ne or
off the end of the belt to a pile of coal about 70 feet bel ow.

It was not uncommon for miners to suffer various bruises and
sprains in jumping fromthe belt. One miner was nore seriously

i njured when his clothing became entangled in the rollers. It is
clear and | find that mners who rode the belt were exposed to a
real danger of serious injury.

For McCoy, riding the belt was particularly difficult. He
was not as agile as the other mners and continually bruised
hi nsel f junping off the belt. He grew so apprehensive that one
day he "froze" and had to be dragged fromthe belt or he would
have dropped off the end.

Cases under 0110(b) of the Coal Act and the correspondi ng
provi sion of the 1977 Mne Act have established the rule that a
m ner may not be fired for refusing to work under conditions he
reasonably believes are unsafe or unhealthful. E g., Phillips v.
Interior Board, 500 F. 2d 772 (D.C. Gir. 1974); Secretary of
Labor ex rel. Pasula v. Consolidation Coal Co., 2 FMSHRC 2786
(1980). Plainly, McCoy was entitled by statute to refuse to ride
the belt.



~2215
Wal king to the Face Area

McCoy's only practical alternative to riding the belt was to
wal k into and out of the mine, except on the infrequent occasions
when the scoop was operable. He clains that wal king the beltline
was unsafe because of hazardous conditions, particularly near the
entrance. Specifically, he states that there were areas of
unsupported roof and electrical cables on the floor in wet areas.
This aspect of his claimwas not alluded to when McCoy filed his
original claim(called an Application for Review of D scharge
under the 1969 Coal Mne Act). Although the testinony is in

conflict, I find that McCoy did not expressly conplain to his
supervisors of safety conditions related to the roof or floor of
the beltline. | further find that he did not indicate to

Respondent that he refused to wal k the beltline because he
t hought it was unsafe. (FOOTNOTE. 3)

The crux of the matter, then, is whether McCoy was protected
by the Act not only when he refused to ride the belt, but also
when he refused to walk in. Odinarily, a mner exercising the
right to refuse to work must contenporaneously ground his refusa
on a claimthat he is exposed to hazardous conditions. Cf
Secretary of Labor ex rel. Duncan et al. v. T.K Jessup, Inc., 3
FMSHRC 1880, 1883 (1981). In this case, however, MCoy's refusa
to walk the beltline was protected because it was a grossly
unreasonabl e alternative to riding the belt.

Substantially all the enployees, including supervisors,
regularly rode the belt in and out of the mne. Realistically, it
was a condition of enploynent at Mne 10C. Al though nanagenent
did not specifically require the enployees to ride the belt or
specifically forbid themto walk, I find that it encouraged the
former and di scouraged the latter. For exanple, all the
enpl oyees rode to and fromthe job site with the supervisor. n
one occasi on when McCoy wal ked fromthe mne outside, the truck
had left the job site and he was required to get honme on his own.
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It is not enough that the alternative work is safe.(FOOTNOTE. 4)
An unreasonable alternative is really no alternative at all. Cf. 29
C.F.R 01977.12(b)(2). The alternative which Crescent offered
to riding the belt was so onerous and so di sfavored by managenent
that it was an unreasonable alternative to what | have found was
a dangerous conditi on.

Concl usi on

I find, therefore, that McCoy had a right under [0110(b) to
refuse to ride the belt or walk into the mne on April 22, 1977.

I do not decide that a mner who properly exercises a right
to refuse to work is entitled to other work equival ent or even
conparable to the job he refuses. However, the mner is entitled
to have managenent investigate and correct the problemso that he
may resunme his regular duties. Managenment may not sinply ignore
his concerns and permanently relegate himto | ess desirable tasks
as a condition to honoring his refusal to perform hazardous work.
The mner is protected by 0110(b) when he refuses to accept such
an arrangenment. Had | concluded that MCoy resigned rather than
was fired, therefore, the resignation would amount to a
constructive di scharge under the facts presented in this case.

Concl usi ons of | aw

1. | have jurisdiction over the parties and subject matter
of this proceeding. Respondent was subject at all tinmes
pertinent to this proceeding to the provisions of the Federal
Coal M ne Safety Act of 1969, and Conpl ai nant was a m ner
protected under that Act.

2. Conpl ai nant Victor McCoy was di scharged by Respondent on
April 22, 1977, for refusing to work. The discharge violated O
110(b) of the Coal Mne Safety Act of 1969.

O der
1. Crescent Coal Conpany shall offer reinstatement to MCoy

in the position fromwhich he was di scharged at the rate of pay
fixed for that position on the date of reinstatenent.
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2. Crescent Coal Conpany shall pay to McCoy back pay covering
the period fromApril 22, 1977, until the day he is offered
rei nstatement. Back pay shall be conputed on a quarterly basis
and, for each cal endar quarter, equals the gross pay MCoy woul d
have received mnus interimearnings. OCrescent shall deduct from
t he back pay award the anounts required by state or Federal |aw.
Interest on the net back pay award shall be conputed at a rate of
7% for the period April 22, 1977, through January 31, 1978, 6%
for the period February 1, 1978, through January 31, 1980, and
12% for the period thereafter.(FOOTNOTE. 5)

3. Crescent Coal Conpany shall pay a reasonable attorney's
fee for services rendered by counsel for MCoy.

4. Upon being notified that the decision in this case has
beconme a final order of the Commi ssion, the Secretary of Labor
shall institute proceedings to assess a civil penalty agai nst
Crescent Coal Conpany for the violation found herein.

5. Counsel for the parties shall advise ne in witing by
Cct ober 15, 1981, whether they have agreed on the anounts due

under paragraphs 2 and 3 of this order. |If so, they shall submt
those amounts. If not, further proceedings will be necessary.
For the purpose of determning the proper award, | will retain

jurisdiction of this case.

Janmes A. Broderick

Chi ef Administrative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

Thi s case has been assigned to three administrative | aw

judges over the past four years. After it was assigned to ne,
Crescent's notion for a de novo hearing was granted on March 5,
1981. In this decision, | amconsidering only the evidence
i ntroduced since | took jurisdiction of the case.

~FOOTNOTE_TWD

The hei ght of the coal of course nmade wal ki ng upri ght
i npossible. Crawing is probably a nore accurate description of
the | oconotion invol ved.

~FOOTNOTE_THREE

A Federal inspector toured the mne on June 2, 1977,
approxi mately six weeks after McCoy left. He issued notices and
orders alleging various violations, including broken roof bolts
and di sl odged tinber supports along the beltline, |oose rock
hangi ng down between bolts, and standing water on the beltline
floor so that the bottombelt was running through water. There
is evidence that the conditions found by the Inspector in June
which resulted in closure orders were basically the sane
condi ti ons which confronted McCoy in April.

~FOOTNOTE_FQOUR
I do not find it necessary to deci de whet her wal king into
the mne on April 22, 1977, was safe or unsafe.
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These figures are based on the adjusted prinme rates used
by the Internal Revenue Service for underpaynents and
over paynents of tax. The NLRB al so uses these figures to conpute
i nterest on back pay awards. Florida Steel Corp., 231 N.L.R B.
No. 117, 1977-78 CCH NLRB [118,484. Appropriate formul ae for
conput ati on of interest paynents are found at 3 NLRB CASEHANDLI NG
MANUAL, 010623, et seq. (1977).



