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Before: Judge John J. Morris

DECI SI ON
STATEMENT OF THE CASE

Conpl ai nant Rosalie Edwards brings this action on her own
behal f al |l egi ng she was di scri m nated agai nst by her enpl oyer,
Aaron M ning, Inc., (Aaron), in violation of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0801 et seq.

The statutory provision, Section 105(c)(1) of the Act, now
codified at 030 U S.C. 815(c)(1), provides as foll ows:

0105(c) (1) No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act including a conplaint notifying the
operator or the operator's agent, or the representative
of the miners at the coal or other mne of an alleged
danger or safety or health violation in a coal or other
m ne, or
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because such miner, representative of mners or applicant for
enpl oyment is the subject of nmedical eval uations and potenti al
transfer under a standard published pursuant to section 101 or
because such miner, representative of mners or applicant for
enpl oyment has instituted or caused to be instituted any
proceedi ng under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of mners or applicant for
enpl oyment on behal f of hinmself or others of any statutory right

af forded by this Act.

After notice to the parties a hearing on the nerits was held
in Reno, Nevada, on April 28, 1981. Respondent filed a post
trial brief.

| SSUES

The i ssues are whet her respondent discrim nated agai nst
conplainant in failing to furnish toilet facilities. A further
i ssue is whether conplainant voluntarily quit her enploynment or
was di schar ged

For the reasons hereafter stated I sustain the claimof
di scrimnation and enter an award in favor of conplainant.

APPL| CABLE CASE LAW

The Conmi ssion has ruled that to establish a prinma facie
case for a violation of J105(c)(1) of the Act a conpl ai nant nust
show by a preponderance of the evidence that (1) he engaged in a
protected activity and (2) that the adverse action was notivated
in any part by the protected activity. The enployer may
affirmatively defend, however, by proving by a preponderance of
all the evidence that, although part of his nmotive was unl awf ul
(1) he was also notivated by the miner's unprotected activities,
and (2) that he woul d have taken adverse action against the m ner
in any event for the unprotected activities alone, David Pasul a
v. Consolidation Coal Conpany 2 FMBHRC 2786 (1980). Reversed on
ot her grounds, United States Court of Appeals, Third Grcuit,
Docket No. 80-260, (Cctober 1981). Further, in order to support
a valid refusal to work the mner's perception of the hazard nust
be reasonabl e, Robinette v. United Castle Coal Conpany 3 FMSHRC
803, (1981).

FI NDI NGS OF FACT
The facts are essentially uncontroverted.

1. Conplainant Ms. Rosalie Edwards was enpl oyed by Aaron
from January 21, 1980 to March 15, 1980 (Tr. 7 - 10).

2. Ms. Edwards worked at the conpany m ne assaying gold
samples (Tr. 9, 10).
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3. There were no toilet facilities in the work area. The
cl osest out house, where the sanitary conditions were "appalling"
was 3/4 of a mle away. It could only be reached over a hau
pack road with limted visibility (Tr. 17, 41).

4. In addition to working as an AA Assayor (atomic
absorption with cyanide) Ms. Edwards' duties al so included
witing up daily safety reports to the conpany. Under "renarks”
M's. Edwards indicated the need for a facility. There was no
reply fromthe conpany except her supervisor said they would put
in a restroom"soon" (Tr. 18, 19).

5. After four weeks on the job Ms. Edwards began having
bl adder problens for which she took off a week (Tr. 19).

6. Ms. Edwards term nated her job on March 15, 1980. At
that time she was working 48 hours per week and earning $1, 500. 00
per month (Tr. 33, 34).

7. \Wen she quit Ms. Edwards told her supervisor she would
return when they had restroomfacilities (Tr. 34, 37, 46, 50).

8. Ms. Edwards could not find any enpl oyment unti
Cct ober, 1980 (Tr. 34).

9. On Cctober 23, 1980, Ms. Edwards | earned that Aaron was
no longer affiliated with the property and she was hired by its
successor, the MI Il er-Kappas Conpany (Tr. 20).

10. Ms. Edwards expenses for the hearing include $21. 36
for |odging, $15.00 for neals, and 600 mles (roundtrip) to drive
to and return hone fromthe hearing site (Tr. 35).

DI SCUSSI ON

30 CF.R 56.20-8, a mandatory regul ation promul gated by the
Secretary, provides as foll ows:

56.20-8 Mandatory. Toilet facilities shall be
provided at |ocations that are conpatible with the m ne
operations and that are readily accessible to nine
personnel. The facilities shall be kept clean and
sanitary. Separate toilet facilities shall be provided
for each sex except where toilet rooms will be occupied
by no nore than one person at a tinme and can be | ocked
fromthe inside

The credi ble facts establish that Aaron failed to conmply
with the regulation in several respects. First, the facilities
were, even by Aaron's evidence, a half mle fromMs. Edwards'

| aboratory. 1In addition the toilet could only be reached over a
haul pack road which had restricted visibility. The facility
accordingly was not "readily accessible” to Ms. Edwards. In

addition the toilet was neither clean nor sanitary. Ms. Edwards
undi sputed testinmony indicates the sanitary conditions in the
out house were "appal ling."
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M's. Edwards duties, in addition to assaying gold included the
filing of daily witten safety reports. On such reports under
"remarks" Ms. Edwards continually pointed out the need for
toilet facilities. Wen she quit Ms. Edwards al so indicated she
woul d return when the conpany had such facilities. Aaron failed
to provide the facilities.

The law is clear that a mner may not be fired for refusing
to work under conditions that she reasonably believes are unsafe
or unhealthy. Phillips v. Interior Board 500 F 2d 772 (D.C
Cr., 1974), Pasula, supra. |In this unusual factual situation
M's. Edwards alternatives were severely limted. First, she
could conplain to the conpany but she had done that. Aaron
al ready had received witten and oral conplaints for about 7
weeks. Second, she could use the toilet facilities at her hone, a
20 mile round trip. In fact, with Aaron's know edge she did this
on a nunber of occasions (Tr. 19, 36). During her enploynment she
devel oped a bl adder infection. An infection of this nature would
support her belief that an unhealthy condition existed. A ten
mle journey is not "ready accessibility.” A third alternative
woul d be the use of the outhouse which I find fromthe facts was
3/4 of amle fromthe [aboratory. That was hardly "readily

accessible.” A fourth alternative was to quit. She did. The
first three alternatives are unreasonable and in law they are no
alterative at all. Cf MCoy v. Crescent Coal Conpany PIKE 77-71

In any event even a pal atable alternatives would not excuse
conpliance with a mandat ory standard.

I, accordingly, conclude that Ms. Edwards was engaged in a
protected activity in filing daily witten safety reports
conpl ai ni ng about the lack of toilet facilities. Further, Ms.
Edwar ds was constructively di scharged whil e engaging in that
activity. MCoy v. Crescent Coal Conpany, supra

Portions of the evidence in this case should be di scussed.
Ms. Edwards testified she applied in Cctober for enploynment wth
M1 er Kappas Company, the successor to Aaron (Tr. 20) After
being hired by MIler Kappas Ms. Edwards was told to drop her
di scrimnation case or be term nated. These directives cane
t hrough Pat Daugherty, a M|l er Kappas supervisor. This double
heresay directive is attributed to Andrew Robertson, the
President of Aaron. | do not find this evidence rel evant nor
credible. The record here fails to disclose any connection
bet ween Robertson and M| er Kappas Conpany. Further, any issues
rai sed in connection with her discharge by MIIler Kappas Conpany
are the subject of another discrimnation claimnade by Ms.
Edwards. Apparently the Solicitor of Labor had taken no action
on that matter at the time of the instant hearing.

AARON S CONTENTI ONS

Aaron contends that Ms. Edwards case fails for a nunber of
reasons. Aaron cites the case law that to sustain a violation a
conpl ai nant nust show notification, discrimnatory action, and
nmotivation of discrimnatory action by the enployer. Aaron relies
on Munsey v. Mrton 507 F. 2d 1202 (D.C. Cir., 1974) and Baker v.



U S. Department of Interior Bd. 595 F. 2d 746 (D.C. Cr., 1978).
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Specifically, Aaron says that Ms. Edwards voluntarily left her
enpl oyment and that Aaron did not discrimnate against her

For the reasons previously stated | find that Ms. Edwards
was constructively di scharged by Aaron. Further, she was
di scrimnated against in that Aaron failed to provide toilet
facilities, a condition which Aaron choose to ignore for seven
weeks. The fact that Ms. Edwards was perm tted and encouraged
by Aaron to use the restroomfacilities at her hone, a 20 mle
round trip, does not elimnate the discrimnation. In addition
Aaron's offer of a salary increase to Ms. Edwards as an
i nducenment to stay cannot avoid the discrimnation

The cases relied on by Aaron are not inopposite the views
expressed here. In Minsey, supra. the Court of Appeals for the
District of Colunbia construed the 1969 Coal Act. Neither the
facts nor the law set forth in Minsey support Aaron. The sane
result pertains in Baker, supra. where the Court of Appeals for
the District of Colunbia construed the notice provisions of the
1969 Coal Act.

Aaron's post trial brief attacks the doubl e hearsay evi dence
fromMs. Edwards of statenents by Pat Daugherty, a MIler Kappas
supervisor, referring to statenents he nmade about directives he
received from Andrew Robertson, President of Aaron. For the
reasons previously stated | do find that evidence credible.

Li kewi se, | disregard the post trial affidavit filed by Andrew
Robertson regarding that matter. The consideration of such an
affidavit after the testinony was concluded woul d be to deny Ms.
Edwards her right of cross exam nation.

BACK PAY, COSTS, AND EXPENSES

Section 105(c)(3) of the Act, now 30 U.S.C. 815(c),
aut hori zes an award for back pay, interest, as well as all costs
and expenses.

M's. Edwards seeks to recover her back wages fromthe date
of her discharge on March 15, 1980 (Letter dated Septenber 11
1980). At the tinme of her discharge she was earning $1,500.00 per
nmont h. She could not find enploynment until she was hired by
M1 er Kappas Company on Cctober 23, 1980. Accordingly, her back
pay is for seven nonths and one week (March 15, 1980 to Cctober
23, 1980) at $1,500.00 per nmonth. Back pay is therefore
$10,875.00 ($1,500 x 7) a ($375 x 1). Respondent as the
enpl oyer is responsible for w thholding all statutory deducti ons,
i ncluding federal and state taxes. Further, Aaron is to pay interest
on said back pay at the rate of 12 1/2% per annum ( FOOTNOTE. 1)
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Ms. Edwards is further entitled to recover her incidenta
expenses for meals, lodging, and nil eage. The neals and | odgi ng
cost were $36.36. | calculate her nm|eage expense at 18 1/2¢ per
mle which was the anobunt authorized by the United States
Governnment for the use of a privately owned vehicle on governnent
busi ness. Conplainant's m | eage expense is therefore $111. 00
(600 x 18 1/2¢).

CIVIL PENALTI ES

In this case the Secretary of Labor did not represent
conpl ai nant. However, the Act provides that any violation of the
di scrimnation section shall "be subject to the provisions of
section 108 and 110(a)." [30 U S.C 01818, 820]. The statute
aut horizes the inposition of a penalty in an anpbunt not to exceed
$10,000.00. [30 U.S.C [O820(a)].

Consi dering the pertinent statutes and in view of the facts
as stated above, | deema penalty of $1,000.00 to be an
appropriate civil penalty in this case.

Based on the foregoing findings of fact and concl usi ons of
law | enter the follow ng:

ORDER
1. Conplainant's claimof discrimnation is sustained.

2. Respondent is ordered to pay the sum of $10,875.00 | ess
deductions to conpl ai nant as back pay. Respondent is further
ordered to pay interest on said back pay at the rate of 12 1/2%
per annum

3. Respondent is ordered to pay the sumof $147.36 to
conpl ai nant for incidental expenses as follows:

Meal s $ 15. 00
Lodgi ng 21. 36
M | eage 111. 00

$147. 36

4. Acivil penalty of $1,000.00 is assessed agai nst
respondent for violating Section 105(c) of the Act. Said anopunt
i s payabl e 40 days after the decision of the Conm ssion becones a
final order. Said civil penalty shall be paid in accordance with
Section 110(j) of the Act [30 U S.C. 820(j)].

John J. Morris
Admi ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
Interest rate used by Internal Revenue Service for
under paynments and over paynents of tax, Rev Ruling 79-366. Cf
Florida Steel Corporation, 231 N.L.R B. No. 117, 1977-78, CCH



N. L. R B. Para 18, 484; Bradley v. Belva Coal Conpany WEVA 80- 708-D
(April 1981).



