CCASE:

JAMES DI CKEY V. U S. STEEL M NI NG
DDATE:

19830323

TTEXT:



~519

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

JAMES W DI CKEY, Conpl ai nant of Discrimnation
COVPLAI NANT
V. Docket No. PENN 82-179-D
UNI TED STATES STEEL M NI NG
CO, INC, Cunberl and C M ne
RESPONDENT
DEC!I SI ON
Appear ances: Kennet h J. Yabl onski, Esquire, Washi ngton, Pennsyl vani a,

for the conpl ai nant Loui se Q Synons, Esquire, Pittsburgh
Pennsyl vani a, for the respondent

Bef or e: Judge Koutras
Statement of the Proceedi ng

This matter concerns a discrimnation conplaint filed by the
conpl ai nant agai nst the respondent pursuant to section 105(c)(3)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 801
et seq. Conplainant clains that he was unlawfully discrim nated
agai nst and di scharged fromhis job by the respondent for
engaging in activity protected under section 105(c)(1) of the
Act. Respondent filed a tinely answer denying any discrimnation
and asserting that the conplai nant was di scharged for just cause.
A hearing was convened i n Washi ngton, Pennsyl vania, and the
parties appeared and participated therein. The parties filed
posthearing briefs, and the argunments presented therein have been
considered by ne in the course of this decision.

| ssue Presented
The principal issue presented in this case is whether the
Conpl ai nant' s di scharge was pronpted by protected activity under
the Act. Additional issues raised are discussed in the course of
t hi s deci sion.
Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq
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2. Sections 105(c)(1), (2) and (3) of the Federal M ne Safety
and Health Act of 1977, 30 U S.C. [0815(c)(1) (2) and (3).

3. Commission Rules, 20 CFR 2700.1, et seq.
I nt roduction

M. Dickey's discrimnation conplaint was filed with the
Commi ssion on April 5, 1982, and it was filed after he had been
notified by MSHA on March 15, 1982, that its investigation of his
conpl ai nt di scl osed no violation of section 105(c) of the Act.
Briefly stated, the background concerning his discrimnnation
conpl ai nt agai nst the respondent follow bel ow

The conpl ai nant James Dickey is a 35 year old mner who was
hired by the respondent in August 1977, after working sonme seven
years with the Bethl ehem M nes Corporation, where he worked as a
conti nuous mner operator, and al so served as an el ected UMM
safety commtteeman. During his enploynment with the respondent,
he worked as roof bolter, continuous mner operator, and shortly
before his di scharge he was working in the preparation plant. In
addition, during his tenure with the respondent, he either
directly or indirectly filed several safety conplaints and
grievances questioning certain safety practices or otherw se
chal l enging certain safety practices or decisions on the part of
m ne managenment. Sone of his conplaints and personal grievances
were directed agai nst m ne managenent personnel, and as a result
of these encounters wi th nmanagenment, M. Dickey clains he was
singled out and fired over an incident involving hinmself and his
comon | aw wi fe, Donna Yoder, which occurred at the mne on
Septenber 18, 1981. |In support of this conclusion, M. D ckey
clains that the incident with Donna Yoder was used as a pretext
by the respondent to make good on certain managenent threats and
prom ses to fire himmade by one Sam Pulice, the m ne foreman
M. Dickey clains further that because of his intense interest in
safety matters, his "safety activisni (even though he was not a
menber of the safety conmittee while enployed by the respondent),
and hi s nunberous conpl aints and gri evances, managenent
considered himto be a "troubl emaker” and fired himat the first
opportunity.

The incident which precipitated M. D ckey's discharge took
pl ace at the preparation plant shortly after the start of the
schedul ed 12:01 a.m shift on Septenber 18, 1981. Donna Yoder
al so worked at the mine, and on that evening, she and M. D ckey
were both scheduled to work. However, Donna Yoder had asked to
see plant foreman Doug Held to discuss her personal problens wth
M. Dickey, and while Donna Yoder was in M. Held' s office
speaking with him M. D ckey arrived on the scene and he and
Donna Yoder becane enbroiled in a heated di scussion over their
rel ati onshi p. The "di scussion"” escalated into an exchange of
cursing and threats between Donna Yoder and M. Dickey, and M.
Held attenpting to keep the two separated while trying to get M.
Di ckey to | eave the scene and return to work. This proved
futile, and after Donna Yoder left his office, with M. Dickey in
"hot pursuit", M. Held followed them out and encountered them on



a stairway | andi ng where he di scovered M. Dickey "pinning" Donna
Yoder against the stair railing trying to restrain her from

| eaving. Later, after separating the two, and after M. D ckey
had | eft the m ne, Donna Yoder stated that M. Dickey had struck
her at some point in tine during their encounter that evening.
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On the day follow ng the incident with Donna Yoder M. D ckey
was notified that the respondent had suspended himw th intent to
di scharge himfor his "threatening and abusi ve conduct" toward
Donna Yoder, which respondent clains resulted ininjuries to
Donna Yoder during the clainmed assault on her by M. Dickey. The
di scharge was arbitrated and uphel d under the union contract.
M. Dickey then filed a conplaint with MSHA, and after NMSHA
declined to pursue the matter further, the instant discrimnation
conplaint was filed with this Conmm ssion

Respondent's defense is that M. Dickey's di scharge was
pronmpt ed because of his violation of a conpany "shop rule" which
prohi bits the use of threatening and abusi ve conduct by one
enpl oyee on anot her enpl oyee. Respondent denies that M. D ckey
was "singled out" for "special treatment" because of his prior
safety conplaints, grievances, and encounters with nine
managenent, and mai ntains that he woul d have been di scharged
because of his conduct involving Donna Yoder whether or not he
filed safety conpl aints. Respondent denies that M. Dickey
suffered disparate treatnent that his discharge was in any way
notivated by protected activities, and points to the fact that an
i ndependent arbitrator judged M. Dickey's actions of Septenber
18, 1981 alone to justify his discharge.

Conpl ai nant' s Testi nony and Evi dence

M. Dickey testified that he began work at United States
Steel's Cunmberland Mne in August 1977, and when first hired he
worked as a roof bolter. He then worked as a continuous m ner
operator from Cctober to June 1981, at which tinme he bid on an
"outside" job as a coal sanpler in the preparation plant, and
started that job on July 1st. Wile enployed at the m ne he was
never a safety committeeman, but stated that he "was very active
on safety matters”, and confirned that he was a comm tteenan
during his past enploynent at the Bethel ehem Mne's Marianna M ne
in 1977 (Tr. 14-17). He explained his interests in safety as
follows (Tr. 17-18):

A. Well, | have always been a strong person as far as
safety issues were concerned, and | was a past
conmitteenan at Marianna. | learned a | ot about safety

and | cane to realize that production and safety had to
go hand in hand in any mning industry because w t hout
one, you couldn't have the other

| becanme very interested in safety, and | was
approached on daily occasions by other men of ny |oca
at the Cunberland M ne who knew that | had safety
experience and that | was famliar with the various
| aws and situations concerning safety; and they asked
nmy opinions on different issues, and | gave it to them
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M. Dickey identified exhibit G1 as a May 23, 1979 safety
gri evance concerning an unsafe slope belt. The belt had severa
m ssing rollers which caused the slope car cable to cut into the
ties and cenent. He and several others miners reported the
condition to the safety commi tteenman, and when m ne managemnent
took the position that there was nothing wong with the cable,
M. Dickey exercised his safety rights and refused to ride the
slope car into the mne. WNMSHA was called in and the respondent
was cited for the condition, and the crew was paid for the shift
(Tr. 23-25).

M. Dickey identified exhibit G2 as an Cctober 4, 1979,
safety report he and another miner filed concerning the slope
belt emergency evacuation system M. Dickey's conpl aint
concerned his refusal to ride the belt out of the mine in other
than energency situations. He refused to ride the belt when the
sl ope car was out of service, and when m ne managenent refused to
pay himfor staying in the mne he filed one grievance for his
pay and another one seeking to clarify the energency use of the
belt in question (Tr. 26-31).

M. Dickey testified as to safety di spute on February 1,
1979, concerning the | ack of adequate comunications on the sl ope
car. He indicated that conmunications had to be maintained
bet ween the car and the hoist operator, and on the day in
guestion the systemwas not working. He and other crew nenbers
exercised their safety rights and refused to ride the car until
the problemcould be taken care of. M. Dickey stated that he
suggested the use of walkie talkies, but that this was rejected
by m ne managenent. He also stated that m ne superintendent Sam
Pul i ce accused himof being the "ring | eader” in conplaining, and
also told himhe "was creating a ot of waves that shouldn't be
created" (Tr. 37). M. Dickey stated that the conmunicati ons on
the slope car were restored during the day shift and he went into
the mne and went to work (Tr. 36; exhibit C 3).

M. Dickey identified exhibit G4, as a report of an
i nci dent which occurred on Novenber 30, 1979, and which resulted
in a charge of insubordination being filed against him M.
Di ckey stated that he was operating a continuous m ner | oading
coal onto shuttle cars when he saw soneone wal king up to and
along side his mner. He flashed his cap lanp at himand M.
Di ckey shut off the machi ne. The person was section foreman Kenny
Foreman, and he spoke with M. Dickey about sone work which
needed to be done. M. Foreman was between the machine and the
rib, and M. Dickey refused to start his machine until M.
Foreman renoved hinself froma position of danger between the
machine and the rib. M. Foreman woul d not nove, and M. Forenan
informed himthat if he didn't start his machi ne and begin
| oadi ng he woul d charge him (D ckey) w th insubordination

M. Dickey stated that when M. Forenman refused to renove
hinself to a safe position, M. Dickey infornmed himthat he was
i nvoling his safety rights and would refuse to operate the
machi ne as | ong as M. Foreman
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i nsisted on staying between the rib and the nachine. M. D ckey
requested other work, and M. Foreman then spoke with shift
foreman Crocker, and M. Dickey was instructed to see mne
superintendent Sam Pulice. M. Pulice sumoned himto his office
and accused himof refusing to operate the mner. M. Pulice
then sent him hone, and M. Dickey filed a grievance and

i ndicated that he was paid for the time he was off work, and that
the incident was supposed to be renmoved fromhis record (Tr. 48).

M. Dickey identified exhibit G5 as a report concerning an
i nci dent whi ch occurred on approxi mately March 17 or 18, 1980,
concerning a cable on his continuous mning machine. Upon an
i nspection of the machi ne he discovered a spliced cable which he
consi dered to be damaged. When a mechani ¢ opened up the splice,
he found it had been mashed and sinply taped over. The nechanic
gave M. Dickey the defective piece of cable which he cut out,
and the next nmorning he took it to maintenance forenman Lee
Qurley, and after discussing it with himrealized that he had
m ssed the slope car into the mne. He then took the next car
in, but upon arrival underground, was instructed to go back
outside. He was sent home for mssing the first car, but filed a
grievance and stated that he was paid for the day he was sent
hone (Tr. 51-54).

M. Dickey stated that shortly after the sl ope car incident
t here was anot her incident in Septenber 1980 involving a great
deal of dust on the section while he and his crew were | oading
coal. The dust was com ng up the track entry and the crew
stopped work and went to the dinner hole while the section boss
was attenpting to find out the source of the dust and clear up
the situation. Since nost of the crew had stopped work, M.
Di ckey, his helper, and two shuttle car operators shut down their
equi prent and joined the rest of the crew in the dinner hole.

M. Dickey stated that when he was told the crew woul d have
to continue working in the dust, he requested his individua
safety rights and refused to work, and he was inforned that the
rest of the crew had done the same thing. Since the shift was
over, the men left the section and went home. The next norning,
foreman Dan Fraley inforned M. Dickey that M. Pulice wanted to
know "if Dickey was the guy that started this and had the guys
| eave the crew." M. Fraley stated to M. Dickey that he
informed M. Pulice that M. Dickey did not instigate the
st oppage and each miner decided on his own not to work in the
dust .

M. Dickey stated that as a result of the aforenentioned
dust incident, he was called to M. Pulice's office, and M.
Pul i ce accused himof taking the crew off the section (Tr. 60).
However, M. Dickey was not reprimnded or given tinme off because
of this incident (Tr. 61). However, M. Dickey stated that M.
Pulice told himthat he was fed up with him accused hi mof being
an instigator, and told himthat if he kept up with "these
so-cal l ed safety issues”, he would not have a job (Tr. 62).
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M. Dickey identified exhibit G6 as a grievance incident which
occurred on approxi mately October 1, 1980, a week or so after the
dust incident. M. Dickey discovered a taped spliced cabl e that
connected the m ning nmachine cutting notor to the mner
di stribution box. The machine was taken out of service and shut
down, and M. Dickey was sent to another section after invoking
his safety rights and refusing to operate the machine. Shortly
after being assigned work cleaning the return, M. Dickey stated
that he and three others were sent hone. They were told that M.
Pulice or CGene Barno had ordered themsent honme. As a result of
this, they filed a grievance and were subsequently paid. (Tr.
67-70).

M. Dickey testified as to a grievance filed in Cctober
1980, over an incident concerning the procedure for cutting
t hrough an underground gas well. In the past the crew was kept
outside of the mne and put to work while the cutting was taking
place. On this occasion, the crew was sent hone and they filed a
grievance. M. Pulice called a neeting with the crew over the
grievance, and at the neeting he cursed M. Dickey and M. D ckey
stated that "he told nme that he was going to fire ne the first
chance he got" (Tr. 71-73).

M. Dickey identified exhibit G7 as the grievance he filed
against M. Pulice for cursing him and although he indicated
that he also filed a separate safety grievance for being sent
hone he could not locate a copy of it (Tr. 73-74).

M. Dickey stated that the grievance filed against M.
Pulice was filed on Cctober 27, 1980, and in February 1981 it had
proceeded to step three of the grievance process. M. Pulice at
first denied cursing him but when rem nded that M. D ckey had
many w tnesses who heard him M. Pulice admtted it, cussed him
again and again threatened to fire him (Tr. 79). M. D ckey
stated that this took place at the third step grievance neeting,
but that M. Pulice apol ogized to himand M. Dickey accepted it,
and that ended the grievance (Tr. 79-81).

M. Dickey testified that on approxi mately June 12, 1981, he
was called to the mne office after finishing his work. Safety
conmi tteeman CGoody advised himat that tine that M. Pulice was
going to fire himfor purportedly creating some kind of an unsafe
condition. M. Dickey spoke with Union district safety inspector
Tom Rabbitt, who also was at the mne at this time, and M.
Rabbitt advi sed himthat m ne managenent would try to fire him
over the alleged incident. After M. Dickey advised M. Rabbitt
that he did not work on the evening of the alleged incident, and
when M. Rabbitt advised M. Pulice of this fact, the entire
matter was dropped and not hi ng happened (Tr. 82-85). Foll owi ng
this incident, M. D ckey successfully bid on an outside job in
the preparation plant (Tr. 86).

M. Dickey testified that he bid on a surface job because he
was concerned that m ne managenent would find a way to fire him
because underground superintendent Cook and Sam Pulice
continually accused him
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of "creating a ot of problens”. |In addition, M. Dickey stated
that his section foreman, WIIliam Homastat, advised himthat Sam
Pulice told himthat he would fire M. Dickey the first chance he
got (Tr. 88).

M. Dickey stated that on June or July 1, 1981, he began
work in the preparation plant and his foreman was Dale Norris.
M. Dickey stated that he nmet with M. Norris and M. Norris
stated that he had "heard a |l ot of stories" about his "safety
activities" and stated "I understand that you are going to be a
real problemfor me" (Tr. 89). M. Dickey stated that he advised
M. Norris that he never tried to create any probl ens, but that
he woul d insist that safe working conditions be maintained (Tr.
90). During his work in the preparation plant, M. D ckey stated
that he filed no formal safety grievances, but did discuss a
dirty belt and a belt nmalfunction with his supervisors, but the
conditions were taken care of (Tr. 90-91).

M. Dickey confirmed that he and Donna Yoder |ived together
in a "comon |aw' relationship as man and wife since 1975, or for
seven and a half years, and that her two children by a previous
marriage lived with them The rel ationship ended on Septenber
22, 1981. Donna Yoder was al so enployed at the mne as a utility
person, and prior to the incident of Septenber 18, 1981, they
wer e having some problens (Tr. 92-95).

M. Dickey testified that on Septenber 22, 1981, he reported
for work but was upset over his problens with Donna Yoder. He
decided to "report off" on sick leave. He want to plant foreman
Doug Held's office to advise himthat he was taking sick | eave
and when he arrived at his office he found M ss Yoder there
speaking with M. Held. M. Held advised M. Dickey that he was
busy and closed his door. M. Dickey opened the door and he and
M ss Yoder began swearing at each other (Tr. 99). M ss Yoder
asked for his car keys, and when he refused to give themto her,
she left the roomand started down the stairs. He ran after her
and they were cursing at each other. She was screaming at him
and they became entangl ed on the stairwell and he grabbed the
hand rail and pressed against her in an effort to cal mher down.
At this point, M. Held appeared at the top of the stairs, and
M ss Yoder told himthat he (D ckey) struck her. D ckey and
Yoder continued cursing each other, and M. Held asked M. Dickey
to | eave since he had reported off, and M. Held ordered him off
the property. M. Dickey accused M. Held of interferring in his
famly life, took off his hat and threwit on the floor, and then
left (Tr. 100-106).

M. Dickey confirmed that follow ng the incident at the
m ne, he and M ss Yoder ended their relationship and M. D ckey
"moved out". M ss Yoder filed no crimnal charges against himas
aresult of the incident (Tr. 106).

Exhibit C9 is a copy of U S. Steel's enpl oyee "shop rul es”,
and M. Dickey conceded that these are the enpl oyee rul es of
conduct applicable to all enployees, and that everyone is given a
copy and told to read them (Tr. 109). He confirnmed that he was



supposed to have violated rule #4, but believes that he was
di scharged for his safety activities (Tr. 110).
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M. Dickey testified that other enployees were guilty of
vi ol ati ng conpany shop rul es but were not suspended or
di scharged. He identified exhibit G 10 as a grievance filed by
enpl oyee Randal | Dugan agai nst Sam Pulice after he was cursed and
threatened by M. Pulice. M. Pulice was not disciplined, and
the conpany's position was that he was a "conpany official" and
the rules did not apply to him(Tr. 111-112).

M. Dickey testified as to a fight which occurred in 1979
bet ween enpl oyee Les Reiser and acting section foreman Rich
Borzani. They were not suspended or discharged, but forenman Cook
spoke to them and they apoligized to each other (Tr. 113).

M. Dickey testified to an incident in 1979 where forenman
Denzel | Desmond struck shuttle car operator David Rowe, and M.
Desnmond was not suspended or di scharged. M. Cook purportedly
stated that had M. Rowe punched back he woul d have been
di scharged (Tr. 114).

M. stated that section Foreman Kenny Foreman viol ated the
shop rule by failing to observe safety regul ati ons when he
i nsisted on standi ng between the mner nmachine and the rib, but
he was not disciplined (Tr. 115). M. Dickey also testified in
1979, enpl oyee Tom Pol | ock was caught falsifying a doctor's slip
and was suspended for one to three days (Tr. 116).

M. Dickey testified that he filed a conpl ai nt agai nst
assistant mine foreman Bernie Steve when M. Steve directed him
and his helper to pull sone ventilation back to a point which
woul d be in violation of Federal or state |aw, but the conpany
did not discipline M. Steve for this (Tr. 117).

M. Dickey testified that enpl oyee Donny Boyl e was caught
sleeping in the mne in 1980 and was suspended for a few days
(Tr. 117). Enployee M ke Mechanic falsified a doctor slip to
cover an absence, and was suspended for one or three days (Tr.
117). Enpl oyee Ti my Ross was caught with matches in the m ne and
was suspended for one day (Tr. 118). Enployee Dale WIIlians was
on company property drunk when he was supposed to be working, and
on anot her occasi on was caught pouring whi skey out of a bottle
into a cup and drinking it in the bathhouse. When the conpany
found out that the whiskey bottle bel onged to preparation plant
superintendent Dale Norris, the matter was dropped (Tr. 118-119).

M. Dickey testified that enpl oyee Lisa Zern violated shop
rules on four or five separate occasions, and was suspended one
time for five days (Ex. G 11, Tr. 119). He also testified that
enpl oyee Jane Chri stopher and another girl who worked on the belt
line filed grievances agai nst a foreman whose nicknane is
"Snuf fy" because he was constantly cursing at them and harrassing
them The grievances were filed after M. Cook took no action
agai nst the foreman, and the girls were reassigned to anot her
crew (Tr. 120).

M. Dickey was cross-examnm ned as to each of his asserted
safety and personal conplaints and grievances, and was al so



guesti oned concerning his contentions that other nmine enpl oyees
has viol ated certain shop
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rul es but were either not suspended or discharged or received
| ess severe discipline than he did (Tr. 131-152; 158-167;
168-179; 241-257).

M. Dickey confirmed that under the m ne | abor agreenent he
was subject to discipline for claim ng his individual safety
rights in bad faith, but denied that he was acting in bad faith
or was disciplined for filing the grievance of Decenber 7, 1979
(Tr. 159).

In response to questions fromU. S. Steel's counsel as to
whet her M. Dockey considered M. Pulice to be "volatile", M.
Di ckey responded as follows (Tr. 179-183):

Q You had a run-in with Sam Pul i ce?

A Yes, mm'am

Q Wuld you characterize M. Pulice as volatile?
A. | don't understand what you nean.

ADM NI STRATI VE LAW JUDGE KOQUTRAS: Does he a have a
tendency to |l ose his tenper, blow his cool, so to
speak?

BY M5. SYMONS:

Q Wuld you call himhot tenpered?

A, He was with ne.

Q Do you know if he was hot tenpered with anyone

el se?

A. 1'd say he was once in a while on different issues,
if he thought that he was right on it, | imagine, yes,
m'am | can't really tell you, you know, the man's
personality. Al | knowis that he cane after ne a
good bit.

Q Do you know if he yelled at anyone el se?
If he yelled at anyone el se, ma' an?
Yes.

Yes, na'am Yes, ma' am

o »>» O >

. Do you recogni ze sonmething called nmne talk or shop
al k at Cunberl and M ne?

—

>

Yes, nm' am

Q Isn't it true that alnost everyone at Cunberl and
M ne uses that kind of |anguage on occasi ons?



A. It depends on what you are saying by that kind of
| anguage, nma' am
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Q What | will categorize as four-letter words.

A, To use a four-letter word, ma'am in mne talk, is
someti nmes not hing, unless they are directed towards a
person for a certain thing.

Q Well, is it true that sonetinmes at Cunberland M ne
you used four-letter words?

A.  You nean just in a manner of speaking?
Q Yes.

A.  Never addressing towards anyone that | can recall
no.

Q You accused M. Pulice of occasionally using
four-letter words, isn't that true?

A. | have accused himof using nore than four-letter
words, ma' am

Q How do you categorize themthen?

A Wll, I don't, maam | don't classify
son-of -a-bitch as a four-letter word.

ADM NI STRATI VE LAW JUDGE KOUTRAS: By the sane token,
that particul ar expression, if you get your finger
caught in a pinch point, is alittle different than
cussi ng sonme enpl oyee down, isn't that what we are
tal ki ng about here?

M5. SYMONS:  Yes.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Because if you
di sci plined everybody in the mnes who used four-letter
words, there wouldn't be any nmining going on

M5. SYMONS: | think that is ny point.

ADM NI STRATI VE LAW JUDGE KOUTRAS: But the context in
whi ch the question is asked and his answer is yes, he
probably uses four-letter words |i ke anybody el se, but
never directly to any one person as a personal insult
is what | think he is trying to say.

THE WTNESS: Yes, sir.
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M. Dickey reiterated that he bid on the preparation plant job to
get away from Sam Pulice (Tr. 191). However, he conceded that as
m ne foreman, M. Pulice would al so be in charge of the
preparation plant, but that he would not have to see hi meveryday
or wal k by his office as he did when he was assi gned under ground
(Tr. 196).

M. Dickey stated that M. Pulice reported to m ne
superintendents Dale Norris and Walter Cook. M. Norris was the
preparation plant superintendent and that M. Cook was the
underground m ne superintendent (Tr. 198). M. Dickey believed
that M. Pulice's authority as mne foreman al so extended to the
preparation plant (Tr. 199).

Thomas J. Rabbitt, Safety Inspector, UMM, District 4,
confirmed that he was acquainted with M. Dickey and descri bed
hi m as being concerned with his and other's safety rights, and
that he would not hesitate to conplain about safety. M. Rabbitt
al so confirmed that he gave him copies of exhibits G2 and C 3
when he cane to his office to request them (Tr. 278-282).

M. Rabbitt confirmed the incident concerning an allegation
against M. Dickey that he may have caused a safety violation and
that the matter was dropped after he (Rabbitt) told M. Pulice
that M. Dickey was not working in the mne at the tine of the
i ncident in question (Tr. 285).

On cross-exam nation, M. Rabbitt confirmed that M. Dickey
and others did file a grievance concerning the slope car incident
of Cctober 4, 1979 (Tr. 286). He also confirmed that M. Dickey
was involved in tal ks with managenent over the suggested
wal kie-talkie (Tr. 291). M. Dickey stated that M. Pulice would
"bl ow of f steamjust |ike everybody does" when he got nmad, but he
doesn't know M. Pulice, nor has he ever been present when he may
have yelled at M. Dickey (Tr. 294). He also has never been told
by any union nenbers at the mne that M. Pulice ever yelled,
screanmed, or used foul |anguage to them (Tr. 295).

M. Rabbitt stated that he did not feel that M. Dickey's
di scharge was justified, but that if he actually physically
assaul ted Donna Yoder, then the conpany woul d have just cause to
di scharge hi munder the uni on- managenent conduct rules (Tr. 298).

Jane Christopher, testified that she has been enpl oyed at
the m ne since Decenber 1978. She testified that on several
occasi ons she and another femal e mner, Helen Kozl oski, were
harrassed practically daily by Foreman Ed Yani k who stood beside
them and swore at them They conplained to M. Pulice and M.
Cook but no action was ever taken against M. Yanik (Tr.

316- 318) .

On cross-exam nation, Ms. Christopher stated that she filed
a regul ar grievance to be renpbved from M. Yanik's crew sonetine
in April 1980, but that after the grievance was filed she was
taken off of his crew (Tr. 320).



~530

Ms. Christopher testified that she knew M. Pulice, characterized
himas "hot tenpered”, and confirned that she has heard hi muse
profanity or obscentities at the tinme that she conplained to him
about the | anguage M. Yani k was using (Tr. 325).

Gerald E. Swift, Executive Board nenber, UMM District No.
4, confirmed that he has been involved in grievances brought
agai nst mne bosses for cursing at enployees at the mne
However, the grievances were wthdrawn because of questions
rai sed as to whether there was actual cursing and because the
contract does not provide for the union to tell mne managenent
how to discipline its salaried personnel (Tr. 329).

On cross-exam nation, M. Swift confirned that two mners
filed a grievance agai nst a supervisor for cursing them but that
it was wi thdrawn because he could not process it under the
contract (Tr. 332). He identified exhibit C7 as the grievance
filed by M. Dickey against M. Pulice, and he indicated that
grievances of this kind where the enpl oyee is seeking an apol ogy
are usually resolved or settled at the third stage (Tr. 334).

M. Swift confirmed that two enpl oyees, Dave Smith and Ral ph
Korzum were di scharged for insubordination and using obscene
| anguage towards a supervisor, but when they filed cross
conpl ai nts agai nst the supervisor for using the same type of
| anguage agai nst them nanagenent took the position that there
was nothing to be gained by going to arbitration because under
the contract the union couldn't force managenment to discipline
sal aried managers (Tr. 339). M. Swift also confirned that
enpl oyee Chris Watson was di scharged for falsifying a doctor's
slip (Tr. 337).

Danny Litton testified that he is enployed at the mne in
guestion and that on sonme occasi ons he worked on the same crew
with M. Dickey as a "fill in". He confirned that M. D ckey was
concerned about safety and that he and other mners on occasion
consulted with M. Dickey about safety problens. He stated that
M. Dickey was not afraid to stand up for safety issues (Tr.

350), and he confirnmed that he had overheard a conversation
between M. Dickey and M. Sam Pulice in the mne office during
an incident concerning the cutting through of a gas well, and his
testinmony in regard to this incident is as follows (Tr. 352-353):

Q What was it you heard Pulice say to Dickey?

A, Well, Sam Pulice | ooked at himbetween ne and said
some swear words and pointed his finger and said he'd
fire himif it was the last thing he ever done.

Q Wuld you tell us how that happened to occur, that
you heard this?

A Well, they called the whole crew, told us that they
were going into the office or sonething; and that's al
we knew. So ne and a couple of ny
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friends went into the office to see what was goi ng on
you know, because it m ght concern the rest of us, too;
SO we just, you know, we went in and then | just kind
of stayed in the back and listened to himtalKk.

Q Do you recall what the incident was that they were
cal l ed in about?

A. | believe it was about the gas well at the tine.
Q Was there a grievance filed over the gas well?

A.  Yes.

Q You say you heard Pulice using sone pretty choice

| anguage directed at D ckey?
A.  Yes.

Q D d he accuse Dickey of being the instigator of
this thing?

A. He said something to that effect.

Q Then sonmewhere along the line, you al so heard him
say to Dickey that | will fire you if it's the |ast
thing | do?

A.  Yes; he did say that.

M. Litton stated that he particpated in the grievance filed
over the mner cable (exhibit C6), and he indicated that he has
never had any "encounters” with M. Pulice and had chosen "to
stay away from hi m whenever | could" (Tr. 358).

Bruce G Diges, testified that he is enployed at the mne
and that he worked with M. D ckey when he was there for about a
year as M. Dickey's miner helper. He described M. D ckey as
being "very safety conscious”, and woul d al ways check out his
machi ne (Tr. 362).

M. Diges confirmed that grievances were filed over the
m ner cable and gas well, and that as a result of these incidents
M. Dickey was threatened by m ne managenment (Tr. 364). He stated
that at the grievance neetings in the mne office M. Pulice
advised his crew that he "was going to break us up", that "he
will fire us if he can", and that he proceeded to argue with M.
Di ckey and they were cursing back and forth (Tr. 365). M. D ges
also indicated that M. Pulice indicated to himthat he should
sever his relationship with M. Dickey, and that if he didn't "I
woul d be fired" (Tr. 369).
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M. Diges testified further that "Sam Pulice was a rat. He was
very hot tenpered; very easy to fly off the handle"” (Tr. 376).
He had never known M. Dickey to "fly off the handle" on safety
i ssues (Tr. 377).

M. Diges confirmed that he had received a coupl e of
absent ee notices from managenent, and he confirmed that when M.
Pulice and M. Dickey were arguing over the grievances which were
filed, M. Dickey did not curse back (Tr. 380).

VWalter E. Cook, Jr., testified that he has been the
under ground m ne superintendent at the Cunberland M ne since
approxi mately 1977, and that he knew M. Dickey as a safety
oriented person who was always involved if there were any "safety
confrontations” on his shift. He considered M. Dickey to be
"right up there" with some of his good continuous m ner
operators. Although he and M. Dickey occasionally exchange
words, he did not consider M. Dickey to be a "hot head" in his
daily operations (Tr. 384).

M. Cook stated that nost of the time M. Dickey was astute
and know edgeabl e on safety matters, and he conceded that nost of
the safety issues brought to his attention were inportant issues
(Tr. 384). Although he disagreed with M. Dickey's conplaints
over the sl ope car comunications, he did not believe that M.
Dickey was trying to "blow it out of proportion"” or that he was
"agitating for the sake of agitating"” (Tr. 385-386).

M. Cook stated that he was not involved in the decision to
di scharge M. Dickey, and that the decision in this regard was
made by outside superintendent Dale Norris, general
superintendent J. W Boyle, and he indicated that "our Pittsburgh
Corporate Ofice would have been consulted in this matter™ (Tr.
387). He confirmed that he | earned of M. Dickey's discharge
"after the fact™ (Tr. 389).

M. Cook indicated that he was aware of the grievance filed
by enpl oyee Randal | Dugan agai nst M. Pulice because of M.
Pulice's all eged abusive | anguage to M. Dugan, and he confirnmed
that he gave M. Pulice a verbal reprimand, but he could not
recall telling M. Dugan about this reprimand (Tr. 394). M.
Cook could not recall any fighting incident between enpl oyees Les
Rei ser and Rich Borzani, or any incident between enpl oyees
Denzel | Desnmond and David Rowe (Tr. 395). He did recall the
i nci dent concerning M. Dickey and foreman Kenny Foreman, and he
confirmed that he verbally repri manded M. Foreman over the
matter, but gave no official notice of this to anyone (Tr. 396).
He al so confirmed that the record of M. Dickey's one-day
suspension in the matter should have been renoved fromhis
personnel file (Tr. 397), and he did not know why it was still in
his file (Tr. 400; exhibit CG12). He also identified exhibit
C 13 as a witten reprimand to M. Dickey for being absent from
wor k, and he could not explain why the copy does not show that it
was ever delivered to M. Dickey, even though this is required
(exhibit C13; Tr. 401).
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M. Cook confirned that he lifted the one-day suspension given
to M. Dickey over the incident with Kenny Foreman, and he did so
because "I don't think the foreman did act in the proper fashion
in suspending M. Dickey, and | didn't think | had a cause to
argue under the contract and | settled that case fromthat
standpoint” (Tr. 409). M. Cook confirmed that he knew about the
di sciplinary action agai nst enpl oyee Dennis Boyl e which resulted
in a 3-day suspension for sleeping on the job, and he indicated
that M. Boyle was suspended with intent to discharge, but was
gi ven the opportunity to resign rather than being discharged (Tr.
411). He also indicated that he was not famliar with the
out come of any disciplinary action against Dale WIllians for
drinki ng on conpany property, nor could he confirmthat Dale
Norris was disciplined for having whi skey on conpany property
(Tr. 412-413). He also confirmed that he was aware of the
t hree- day suspensi on given enpl oyee Ti m Ross for havi ng matches
in his dinner bucket, and whil e managenent contenpl at ed
di scharging M. Ross, the union intervened, and based on all of
the facts of his case, it was decided to suspend him for
t hree-days instead of discharging him(Tr. 417).

M. Cook also confirnmed that he was aware of the
di sciplinary case against Lisa Zern for an "absentee probl ent
but he indicated that he was not famliar with all of the details
of her case, and while he recalled that she may have resigned, he
could not state that she was not discharged (Tr. 424). M. Cook
i ndi cated that since his supervisory personnel are not under the
UMM BCOA contract he can discipline them"in a little different
fashion than | can a bargaining unit enployee"” (Tr. 431). He
confirmed that he spoke with Ed Yani k about cursing and
harrassi ng Jane Chri stopher, but did not suspend or fire him and
simply "talked to to him' (Tr. 431). He al so confirnmed that he
did not discipline M. Pulice over the incident where he cursed
M. Dickey, and he stated that "I don't have too nany people who
are as ranbunctious as M. Pulice" (Tr. 434). He also stated
that M. Pulice did not receive a bonus and that one of the
reasons for this was the cursing incident with M. Dickey (Tr.
435), but he conceded that M. Pulice's personnel file did not
reflect this fact and that no one knew about it (Tr. 436). He
confirmed that he has suspended forenmen for safety infractions,
and stated that forenmen would "receive sone discipline"” for
harrassi ng enpl oyees. \Wen asked about any action agai nst M.
Pulice, M. Cook testified as follows (Tr. 439-441):

Q \What happened to Sam Pulice insofar as Ji m D ckey
was concerned?

A. | look at that really as being in Sams nature. |
don't look at that as being threatening and abusive per
se.

Q C7 involved a situation with the cussing and
t hreateni ng of Janes Di ckey by Sam Pulice, right?

A Yes.
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Q Wthout ny reading all of that into the record, are you
telling me that you didn't, because it happened to be Sam
Pulice, that you didn't consider this to be a very serious
situation?

A. That's basically right, yes, sir.

Q In other words, if you are Sam Pulice, you are
allowed to do this sort of things?

A.  Yes, sir; and there was some question as to
exactly, in the step three, if that was exactly the way
the words were stated.

Q Ddn't he in fact, and doesn't the grievance

i ndicate, that the grievance was wi thdrawn because he
apol ogi zed to Di ckey and he admtted that he had said
t hese things?

A. To the best of nmy know edge, there was a step three
meeting, and in the step three neeting, Ji mwas asking

for an apology. | don't know that Sam actually said, I
apol ogi ze. | know they went round and round. | can't

recol l ect the exact words.

Q well, I showyou C7 again. It's signed by M.
Passera and M. Antonelli, and doesn't it say he
apol ogi zed to Jim Di ckey on the back of step three?

A.  Apol ogi zed to JimDi ckey on the back, yes.
Q Wasn't that the settlenent?

A. Must be, sir. Like |l said, | can't recall the
exact wording that Samused with M. D ckey.

Q Notwithstanding all that, that is not nearly as
i nportant or as serious as M. Dickey getting into the

altercation with his common-1aw wi fe, Donna Yoder, was
it?

A No. sir, it wasn't.

Q This injury that M. Yoder received never resulted
in any Wirkmen's Conpensation claimbeing fil ed agai nst
US Steel?

A. | can't answer that; not to nmy know edge.

Q As far as you know, it never cost US. Steel a
dime, did it?

A. | don't know. | don't handle the Preparation
Plant, so | amnot sure if there was any tinme |ost on
it.
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On cross-exam nation, M. Cook identified a copy of exhibit CG7
as respondent's file copy concerning M. Dickey's grievance
against M. Pulice and he confirmed that it contains no notations
concer ni ng any apol ogy made by M. Pulice over the incident (Tr.
442). M. Cook confirmed that he is the m ne superintendent for
t he underground operation, and that he reports to J. W Boyl e,
t he general m ne superintendent. He confirnmed that the "outside"
superintendent who is also in charge of the preparation plant, is
equal in rank to him He also confirmed that Sam Pulice worked
for himas the general mne foreman in charge of the underground
m ne, but that he had no authority to fire anyone. M. Pulice
and the general foreman of the preparation held conparable
supervisory positions (Tr. 448-450). M. Cook stated that during
the tine M. Pulice worked for himhe often received conplaints
that he was "very verbal”. However, he indicated that he did not
believe that M. Pulice discrimnated against M. D ckey by the
| anguage he used because "sam used that |anguage toward everyone,
i ncludi ng nyself on occasions", and that he (Cook) did not take
himseriously (Tr. 455).

M. Cook confirned that Sam Pulice had no input into the
decision to fire M. Dickey, and he based his concl usion on the
fact that "since M. Pulice worked for nme and I wasn't invol ved,

I am sure that he wasn't involved" (Tr. 457). He conceded,
however, that the possibility exists that M. Pulice could have
contacted those responsible for M. Dickey's discharge, but found
this "rather unlikely" (Tr. 458).

In response to further questions, M. Cook stated that M.
Pulice resigned his job in January 1982, for "personal reasons”,
and that he had worked at the mine since 1977. Wen asked to
explain why at least two mners, including M. D ckey, went out
of their way to avoid M. Pulice, M. Cook responded "That was
basically the way he did business. | don't condone it; don't get
me wong. | have talked to himquite nunberously about, you
know, his handling of people.” (Tr. 462). \Wen asked to explain
the circunstances surrounding M. Pulice's resignation, M. Cook
testified as follows (Tr. 462-463):

ADM NI STRATI VE LAW JUDGE KOUTRAS: How | ong has he been
in a managenment position at U S. Steel ?

THE WTNESS: He was in a position probably two years;
ei ghteen nonths to two years.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Prior to his
resi gnati on?

THE WTNESS: Yes.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Did any of that have
anything to do with the personal reasons for his

resi gni ng?

THE WTNESS: It had part of it, part of it to do with
t he problem
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ADM NI STRATI VE LAW JUDGE KQUTRAS: Did nanagenent kind of
give hima nudge or was it all of the sudden, his decision to
voluntarily resign for personal reasons?

THE WTNESS: He wasn't given an ultimtum if you want
to put it that way. |If you want to put it in that
fashion no, sir. He made the election to resign

hi nsel f.

ADM NI STRATI VE LAW JUDGE KOQUTRAS: Did soneone talk to
hi nf

THE WTNESS: Talk to himto try to get himto stay,
yes, sir.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Did sonebody talk to
him trying to nudge hi mout?

THE WTNESS: No, sir.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Did his resignation
have anything to do with the filing of this Conplaint?

THE WTNESS: No, sir; it did not.

Mario L. Antonelli, Executive Board Menber, UMM District
#4, testified that he knew M. Dickey to be "always concerned for
safety”, and he confirnmed that he was involved in severa
grievances filed by M. Dickey agai nst m ne managenent (Tr. 475).
He confirmed that M. Pulice apol ogized for the |anguage used
against M. Dickey, and that this in effect settled the grievance
(Tr. 478). He also confirnmed that M. Pulice admtted stating
during the grievance that if he had a chance he would fire M.
Dickey (Tr. 480). He also confirned that at the grievance
nmeeting concerning M. Dickey's conplaint, M. Pulice was "hot
headed"” (Tr. 480).

David B. Rowe, testified that he is enployed at the mne in
guestion, and he confirmed that he was involved in an incident
where he was "grabbed" by the neck and "smacked" by a supervisor
who believed he was part of a practical joke to "grease" the
supervisor. He explained that mners sonetinmes put grease over a
man who is new on the job or who is there for his | ast day, and
t he supervisor thought that he was going to do this to him M.
Rowe did not report the incident, and other miners told himthat
he (Rowe) woul d have been fired had he retaliated and struck the
supervisor (Tr. 493).

On cross-exanm nation, M. Rowe conceded that "greasing" a
supervisor is "horseplay”, and he admtted that other m ners had
selected him (Rowe) to do the "greasing" (Tr. 494). He also
confirmed that during the two years or so that he worked for the
supervisor in question, they had no problens (Tr. 500).
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Testinmony and Evi dence Adduced by the Respondent

Dougl as Hel d, Preparation Plant CQperating Foreman, testified
that M. Dickey worked for himfour days before his discharge.
He testified that while he could recognize M. Pulice, he did not
know hi m personally and had no contacts with him He confirned
that M. Dickey was a good worker during the four days that he
wor ked for him and that he had no problenms with himprior to his
di scharge on Septenber 18, 1981 (Tr. 516-519).

M. Held testified that on Friday, Septenber 18, 1981, he
arrived at the mne shortly after twelve mdnight and went to the
central control roomof the preparation Plant. Donna Yoder
called himover the mne phone and asked to speak with him She
canme to his office, and since she indicated she wanted to speak
with himin private, he closed his office door. M ss Yoder began
telling himabout her problems with M. D ckey, and at that point
M. Di ckey opened the door and "wanted to know what the hell was
going on". M. Held responded "Jim it's none of your business;
| eave the roomt (Tr. 520). He left, but then returned, and he
and M ss Yoder exchanged words, began cursing each other, and
argued over keys to a car and the trailer where they both |ived.
M. Held stated that he requested M. Diekcy to return to work,
but M. Dickey replied "I don't have to do a "F'ing thing you
tell me because I quit", and when M. Held again advised himto
return to work and that he shouldn't quit over such an incident,
M. Dickey repeated his statement (Tr. 522).

M. Held stated further that after his exchange with M.
Di ckey, Mss Yoder left the roomand M. Dickey followed her out.
M. Held left the roomto call superintendent Dale Norris and as
he went down the stairway he found that M. D ckey had pi nned
M ss Yoder against the stair railing with her back against the
rail. He split themup and directed her to go to the utility
room She went to the roomand M. Dickey followed her in and
M. Held asked the four men who were there to try and keep the
two separated while he went to phone M. Norris. After speaking
with M. Norris he again asked M. Dickey to go back to work, and
M. Dickey informed himagain that he had quit. M. Norris then
asked himto | eave the property, and as he left the roomhe threw
his hat back towards himand he left (Tr. 526-527). Later, he
| earned that M ss Yoder wanted to | eave work early and she told
himthat M. D ckey had struck her, that her back and jaw were
sore and that she had lost a contact lens. Mss Yoder filled out
an "early-out” slip at approximately 3:00 a.m, and left the
property (Tr. 530).

M. Held testified that after Mss Yoder |left the property,
he called M. Dickey on the phone and advised himthat "it was a
real ridiculous thing to | ose your job over", and he asked himto
report to the office at 7:30 a.m, that norning so that he could
di scuss the matter with himand Mss Yoder. M. Held stated that
M. Dickey told himhe "didn't have to do a damm thing | told him
and hung up" (Tr. 531). M. Dickey did not cone to the office,
but he called him(Held) at 7:00 a.m, and M. Held agai n asked
himto come to the office so that he could help him



~538

get his job back and M. Dickey informed himthat "I reported
off" (Tr. 531). Mss Yoder cane in at 7:30 a.m, but M. Held did
not speak with her, but she did speak with M. Norris (Tr. 532).

M. Held stated that the incident in question did not affect
m ne production, but that the enpl oyees who were in the utility
room used an hour of nonproductive time (Tr. 534). M. Held
confirmed that he had only known M. Dickey for the four days he
wor ked for himand he knew not hi ng about his being a "safety
activist" (Tr. 535).

On cross-exam nation, M. Held confirmed that he did not
make the decision to discharge M. Dickey. He stated that since
M. Dickey informed himthat he had quit, there was no deci sion
to make (Tr. 536). He also indicated that Nr. Norris was
i nvol ved in the decision to suspend M. Dickey with intent to
di scharge him (Tr.536). M. Held also indicated that he prior to
the incident in question, he had no know edge that M ss Yoder and
M. Dickey were living together, and that she infornmed himthe
evening of the incident that she "wanted to throw his clothes
out", and he surm zed fromthis conversation that they were
living together (Tr. 538). He also confirmed that M ss Yoder
told himthat she and M. Dickey had |lived together for sone tine
and were having marital problens, that they had some troubl e that
evening, and that "she was fed up with it and she wanted to get
out" (Tr. 538). He also confirmed that M. Dicket was agitated
and upset that evening, and that when he entered his office the
second tine he asked M. Held whether he and M ss Yoder were
di scussing their problenms and M. Held conceded that it appeared
to himthat the two were having "a lovers or nmarital quarrel”
(Tr. 541). He also confirnmed that M ss Yoder and M. Dickey were
both cursing each other, and were maki ng accusations to each
other (Tr. 542).

M. Held stated that he did not know whether M ss Yoder
filed any worknen's conpensation clains for her injuries, but he
confirmed that she lost no work tinme as a result of any injuries
(Tr. 543). He also confirned that M ss Yoder required no nedical
attention, and that he did not suggest she see a doctor (Tr.

544). M. Held also indicated that while Mss Yoder was

enoti onal, he observed not hi ng about her condition that would
lead himto believe that she was in serious pain or needed

medi cal attention (Tr. 545). M. Held also indicated that because
of M. Dickey's "attitude", he was concerned that "anyone who got
in his way was going to get knocked down the stairs", but that
this did not happen (Tr. 547). He also confirned that all of M.
Di ckey's activities that evening were directed at M ss Yoder, and
to his knowl edge M. Dickey did not threaten anyone el se and that
the preparation plant did not shut down over this incident (Tr.
548).

M. Held stated that while he did not participate in the
decision to discharge M. Dickey, he did participate in the
conpany investigation of the incident and told M. Norris and
general plant foreman Parfitt about the incident. M. Held was
not at the arbitration hearing, nor was he present when



managenent made the decision to suspend M. Dickey with intent to
di scharge him (Tr. 549). He nmade no recommendations in the
matter, but he acknow edged that he told M. Parfitt and M.
Norris that M ss Yoder
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reported that M. Dickey had struck her, and he al so infornmed
themthat M ss Yoder's comrents concerning her desire to end the
relationship with M. Dickey. M. Held confirned that he

consi dered the incident to be between "two enpl oyees”, and said
not hi ng about any "marital quarrel™ (Tr. 551).

M. Held confirned that M. Dickey appeared upset when he
first appeared at his office, but that the incident on the
stai rway happened after he and M ss Yoder were quarreling and
cursing each other. He also confirned that he made no
recomendations to discipline M. Dickey or Mss Yoder over the
i ncident that evening (Tr. 558).

In response to further questions, M. Held stated that he
made no recomendati ons concerning M. Dickey because M. D ckey
told himhe had quit. Wen asked why the respondent fired himif
he had quit, M. Held responded "because the follow ng norning,
he did not quit. He called ne at 7:00 a.m, and said, | told him
to report back to the mne, and he said why, | reported off" (Tr.
563). M. Held confirned that M. Dickey had not "reported off",
wor ked only one hour the evening of Septenber 18th, and his pay
was docked for the seven hours he did not work when he left the
property (Tr. 565). Wen asked why he docked M. Dickey if he

had quit his job, M. Held then stated "Well, I'd have to say |
don't really renmenber about docking him | don't even know what
became of his time that night". He also indicated that M.

Di ckey did not report for his next schedul ed work shift because
he was suspended (Tr. 569-570). M. Held confirnmed that he had

not met M ss Yoder prior to the incident of Septenber 18th, and
that he did not personally observe M. Dickey strike her other

than "just restraining her" (Tr. 573).

James F. McNeel ey, preparation plant nmaintenance forenan,
stated that prior to the incident of Septenber 18th, he did not
know M. Dickey, had no contact with him had never net him and
M. Dickey never worked for him He confirmed that M. D ckey
told M. Held that he had quit and did not have to do what M.
Held told him He also confirnmed that when he observed M ss
Yoder in the utility roomhe saw bl ood on her teeth, she appeared
to have been crying, and he could see a slight puffiness on her
lower left Ilip. Wien M. Held told M. Dickey to | eave the
property, M. Dickey "pushed his way past M. Held", and two
ot her enpl oyees held M. Dickey on each armwhile M. Held was
trying to get himto | eave. He observed M. Dickey throw his hat
on his way out of the room and after he left M. MNeel ey
instructed the two enpl oyees who were holding M. Dickey to
patrol the parking lot to insure that M. Dickey had left the
property, and they confirmed that he had in fact left (Tr. 579).

On cross-exam nation, M. MNeel ey confirned that he made no
recomendati on concerning the discharge of M. Dickey, but did
give a statenent during the investigation. He was not present
during the 24/48 di scharge neeting, did not hear M ss Yoder curse
M. Dickey, and sinply inforned fell ow enpl oyee Ms. G oves to
"try to clean her up and cal m her down" because M ss Yoder was
upset (Tr. 580).
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Dale W Norris, testified that he is presently enpl oyed as
manager of preparation for the Kerr-MGCee Coal Corporation
Harrisburg, Illinois, that he has held this position since
February 2, 1982, and that he previously worked at the Cunberl and
M ne as the outside superintendent. Part of his responsibility
was the preparation plant, but he had no responsibility for the
underground m ne since that was under Walter Cook's jurisdiction
(Tr. 591). M. Norris stated that M. Pulice never worked for
himand did not tell himhowto direct his work force. He
confirmed that M. Dugan worked for him (Norris), and he
confirmed that M. Dugan filed a grievance against M. Pulice
(exhibit G 10), and that M. Pulice had |lost his tenper over the
sl ope car incident and that "M . Cook, was, needless to say, a
little bent out of shape" over the incident (Tr. 593). The
gri evance was wi thdrawn and he confirmed that M. Pulice
apol ogi zed to M. Dugan (Tr. 595).

M. Norris identified his general foreman as Paul Parfitt,
and he indicated that M. Parfitt had no authority to fire
anyone. He explained the procedure for discharging an enpl oyee
as follows (Tr. 596):

Q If you want to fire someone at U. S. Steel, what are
the steps that have to be taken?

A. Before we make any discharge, the first thing that
we have to do is, of course, if Paul were handling the
initial part of the case like he was in this incident,
he has to notify me. | then talk to M. Boyle, who was
and at this tinme still is general superintendent at
Cunberl and. We then bring in our |ocal |abor relations
man, who at that tine was Robert Hoover. Then we
jointly contact Pittsburgh Labor relations, as well as
Pittsburgh operations. |In other words, we go to the
corporate office of the coal group, and then a decision
is jointly reached after that discussion and issued.

VWhen asked what he knew about M. Dickey before he cane to
work for him M. Norris stated as follows (Tr. 597):

A. | was aware of his past activities and reputation
as a sonewhat rowdy individual; and I had in fact

tal ked to both M. Pulice and M. Cook about that, and
| felt that | would be remiss not to find out what sort
of person he was fromthese people that managed hi m
before I was receiving --

Q \What did they tell you of his safety activities?

A. They told nme that he was in fact very safety
consci ous and that he wouldn't be a problem
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Wth regard to any know edge on his part concerning the
rel ati onshi p between M. Dickey and Donna Yoder, M. Norris
acknow edged that "we had heard about their sort of
rel ationship”, and that they were split up and assigned to
different crews. However, they were |later assigned to the sane
crew at their request for reasons of travel, et cetera, and we
condescended and | et that happen" (Tr. 598).

M. Norris conceded that M. D ckey was doing a good job as
a sanpl er when he was reassigned to the preparation plant. He
expl ai ned the procedures for "reporting off" work by an enpl oyee
once he reports for work, and he indicated that it was not
uncomon for enployees to report for work in their work cl ot hes,
and then "report off". After it becane a problem supervisors
were instructed to require an enployee to sign an "early quit
slip" when they reported off (Tr. 600).

M. Norris stated that he was not at the m ne during the
i nci dent of Septenber 18, 1981, but found out about it the next
morning fromhis general foreman, Paul Parfitt. M. Norris then
contacted M. Boyle and M. Hoover, and then spoke with M. Held
to find out what had happened. M. Held informed himthat M.
Di ckey had been asked to report to the mine at 7:30 a.m, and
when he did not appear, he (Norris) called M. Dickey at hone,
and M. Dickey infornmed himthat he had no way to get to the
m ne. Donna Yoder was there and she explained the events of the
evening before to himwhile they were in his office. Donna Yoder
told himthat M. Dickey had struck her and that he had | ost her
contact lens. M. Parfitt was present during this conversation,
and M. Norris confirmed that he had taken notes of the
conversation with Donna Yoder (exhibit R 6). He also confirnmed
that he again net with Donna Yoder the next day, Saturday,
Septenber 19, and that M. Hoover and M. Vernon Baker, a UMM
conmitteeman assigned to the preparation plant were al so present.
Donna Yoder went over the notes of the previous days'
conversation, and she confirnmed that they were essentially
accurate (Tr. 605).

M. Norris testified that after the second nmeeting with
Donna Yoder, he met with Douglas Held, M. MNeely, Paul Parfitt,
enpl oyee rel ati ons superintendent Bob Hoover, and J.W Boyle to
di scuss the entire episode. |In addition, he contacted the
respondent' s | abor managenent rel ati ons manager Ernie Hel ns, and
M. Helns recommended or "advised" that M. D ckey be discharged
(Tr. 606, 609). Since a thorough investigation had to be made in
a di scharge case, it was decided to suspend M. Dickey with
intent to discharge him rather than to i nredi ately di scharge him
(Tr. 606). Since the incident with Ms. Yoder was a "pretty grave
of fense", M. Norris concurred in the decision to suspend M.
Dickey with intent to discharge, and this was a "joint-type
decision” (Tr. 608). The people who were part of the "joint" or
"group” decision regarding M. Dickey were identified by M.
Norris as "hinmself, M. Boyle, our local |abor relations, as well
as labor relations in Pittsburgh". He stated that Ernie Hel ns
only "advi sed" that M. Dickey should be "discharged after a
t hor ough investigation", and that "we concurred" (Tr. 609).



M. Norris acknow edged that he knew that M. Dickey and M.
Yoder were living together and that they lived in the same town
that he lived in.
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He "did not believe" that any consideration was given to the fact
that they lived together when the decision to discharge M.

D ckey was made, and he stated that had they been strangers, the
same deci si on woul d have been reached (Tr. 610). When asked what
effect M. Dickey's safety activities had on the decision by the
group to discharge M. Dickey, M. Norris responded as foll ows
(Tr. 610-611):

Q Have you had any safety conplaints fromJi m D ckey?
A No, | hadn't.

Q Had his supervisor reported to you that he had nade
any safety conplaints in the Preparation Plant?

A. Not that | was aware of. Qur policy was if
possi bl e, when a safety conpl aint was made by an
enpl oyee, we checked it out, took care of it.

Q Dd M. Dckey's prior record have anything to do
with the decision to suspend with intent to discharge?

A Well, it's nmy opinion and in the past it has been
true, M. Dickey had not been the first person we had
ever received that had any sort of prior reputation
that | was aware of. W felt in a lot of cases that
peopl e were not particularly happy in the mne. They
actually wanted to work outside, and as a result, we
had seen really no problemw th people prior to that
that had cone outside; so | tried to the best of ny
capability to keep that as a fresh start.

Q So what effect did his prior record have in this
deci sion to suspend hin?

A It was not taken into account as far as | know.

Q Was there any nmention made during that discussion
of Septenber 18th, about his probl ens underground?

A. No, nma'am
Q Was there any nmention nmade of safety activities?
A. No, nma'am
M. Norris confirmed that an investigation of the incident
was conducted on Saturday norning, Septenber 19, 1981, and he

identified the individuals who were interviewed. Present during
the interviews
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were M. Hoover and M. Baker, and he identified the statenments
taken fromthe enpl oyees (Exhibits R 7 through R-13). He
confirmed that the statenments were reviewed with M. Dickey's
uni on representative during the 24/48 hour | abor-nanagenent
conference concerning the proposed di scharge, and the statenents
were al so used during the arbitration hearing (Tr. 617). M.
Norris also confirnmed that the reason for taking the statenents
was to support managenent's decision as to the ultimate
discipline to be given to M. Dickey, and he stated that the
union took an active part in the investigation, including

wi t nessing the taking of the statenents from each of the

enpl oyees who gave one, and he identified one of the union
representatives who was present as Vernon Baker (Tr. 623).

M. Norris explained that after an enpl oyee is suspended
with intent to discharge, nanagenent has five days to decide
whet her to go ahead with the di scharge, or to inpose a | esser
penalty such as a suspension. He confirmed that the fact that
Ms. Yoder suffered injuries "was all inportant” to any deci sion
and he "believed" that the suspension with intent to discharge
M. Dickey woul d have been nmade even if Ms. Yoder had not been
physically injured (Tr. 629). He further elaborated as foll ows
(Tr. 629-630):

Q Ddit make any difference to your decision on
Septenber 18th, to issue the suspension with intent to
di scharge as to whether or not her injuries resulted
fromM. Dickey striking her or a slip and fall or
anyt hi ng of that nature?

A. | would say they had sone bearing in the case, but
it wasn't the overall inportant thing in the
i nvestigation.

Q Once you got M. Berdar's statenent that he was an
eye witness to the blow, what effect did that have on
the ultimte decision to change the suspension to a

di scharge?

A. It was taken into consideration with the bal ance of
the other statements that we had received during the
i nvestigative period on the 19th.

M. Norris testified that the decision to discharge M.
Di ckey was made after the investigation and 24/ 48 hour neeting
whi ch t ook place on Monday, Septenber 21, 1981, and that this was
the first time that he heard M. Dickey's side of the incident
whi ch had occurred the previous Thursday. M. Norris confirned
that at the 24/48 neeting, M. Dickey did not allege that
managenment was using the incident as a pretense to "get hint for
having filed past safety conplaints, that M. Dickey never
mentioned those conplaints, nor did he ever nention anything
about discrimnatory discipline (Tr. 641).
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M. Norris testified that the decision to escal ate the suspension
to a discharge was nade in "caucus" after the 24/48 neeting and
after a review of all of the information gathered by managenent
during its investigation. M. Norris confirmed that during the

i nteri mbetween the incident of Septenber 18 and the 24/48

nmeeti ng, he discussed the circunstances surrounding M. Dickey's
di scharge with Wally Cook, but that he did not seek M. Cook's
advice, and M. Cook offered none. Further, M. Dickey's safety
activities were not discussed with M. Cook. Although he al so

di scussed the matter with Sam Pulice, M. Norris denied that they
di scussed M. Dickey's discharge, and while he was al so "pretty
sure" that M. Pulice was aware that M. D ckey was being

di scharged, M. Pulice did not nmention M. Dickey's safety
activities to him(Tr. 643). M. Norris also conceded that it
was "comon know edge" anong | abor and nanagenent that a decision
whet her to di scharge M. Dickey was in process (Tr. 643).

M. Norris denied that M. D ckey' s di scharge by nanagenent

was "a set up", stated that "I would hardly subject one of ny
foreman to what M. Held had to go through”, and indicated that
he was aware of no reason why M. Dickey would not still be

enpl oyed at the mine had the incident of Septenber 18, with M.
Yoder not happened (Tr. 644).

On cross-exam nation, M. Norris confirned that Dale
WIliams was accused of drinking whi skey which bel onged to him
(Norris) on the job, and that he was suspended with intent to
di scharge. M. Norris stated that he recommended that M.

Wl lianms be discharged, and that he (Norris) "would take nmy own
[unps". Wiile M. WIIlianms was not discharged, he agreed to abide
by a "last chance" mne policy, and he was in fact discharged
several weeks later (Tr. 645). A though M. Norris did not
actually sign a "last chance" agreenent, M. Norris indicated
that he was basically under such an agreement because the whi skey
found on nmine property was his (Tr. 646).

M. Norris stated that he knew Sam Pulice and Walter Cook
very well, and believed that he woul d have heard about the
i nci dent concerning M. Pulice's threatening to fire M. Dickey.
He al so confirmed that he was aware of the fact that M. Pulice
and M. Dickey had "nultiple run-ins". He also confirnmed that he
was aware of the fact that "M . D ckey was safety conscious and |
was told by M. Cook that it was not a problent (Tr. 649). He
al so confirmed that it was "common know edge that Dickey was a
hard nose on safety and that kind of thing and filed a nunber of
grievances relative to safety and so forth" (Tr. 648). He also
confirmed that it was "conmon know edge" anong the work force
when a supervi sor has to apol ogi ze to an enpl oyee for cursing him
(Tr. 649). \When asked whet her a supervisor would be happy over
such an occurrence, M. Norris responded "if they handle
t hensel ves so poorly that they put thenselves in that position,
that's what they should -- that's absolutely what they should do"
(Tr. 650).

M. Norris testified that he was ignorant of the incident
concerning David Rowe's assertion that he had been struck by a



supervi sor, and knew
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not hi ng about it. He also indicated that he was not aware of a
purported fight between Les Reiser and Rich Borzani, and stated
that he did not know M. Borzani (Tr. 650). Al though forenman
Kenny Foreman did not work for him M. Norris confirmed that he
was aware of M. Dickey's safety grievance agai nst M. Foreman
and in fact stated that he sat in on the grievance hearing (Tr.
651). M. Norris denied any know edge of the incident concerning
Ti my Ross having matches in the mne, and stated that he did not
know M. Ross (Tr. 652).

M. Norris stated that the fact that M. D ckey had been a
good wor ker was taken into consideration when the decision to
di scharge hi mwas made, but he considered the incident with M.
Yoder to be a very serious matter, and while acknow edgi ng t hat
it took place on a stairway landing, it could just as well have
happened around novi ng nmachi nery, thereby raising a possibility
of nore serious injuries to Ms. Yoder had she fallen into said
equi prent. He confirmed that he had nothing to do with the
deci si on resol ving his "whi skey incident", and acknow edged t hat
no consi deration was given to the possibility of giving M.
Di ckey a "last chance agreenent”. He also confirned that M.
Di ckey's prior work record, includesa past incident of
i nsubordi nati on, were not considered during the decisiona
process to fire him and that no one | ooked at his personnel file
(Tr. 656-658; 675). M. Norris confirmed that the sole basis for
M. Dickey's discharge was for his "threatening and abusive
conduct towards Donna Yoder" (Tr. 667-668), and he believed that
this was just cause for discharge under the union-|abor contract
(Tr. 668). He confirmed that M. Helnms is the respondent's
| abor - managenent representative for respondent's coal operations,
located in Pittsburgh, and if any grievances related to safety
are filed on a standard UMM form used for that purpose, M.
Hel ms woul d be aware of them He conceded that M. Hel ns m ght
be informed of any such grievance decisions after the third step
but pointed out that he handles five districts as part of his job
(Tr. 670).

M. Norris identified J.W Boyle as the genera
superintendent for Cunberland Coal's operations, and while he had
never communi cated any of M. Dickey's safety encounters with Sam
Pulice to M. Boyle, M. Norris "assunmed" that M. Boyle "is
aware of what goes on in his mne" (Tr. 671).

M. Norris identified Bob Hoover as M. Helm s "counterpart
on the local level"”, confirnmed that M. Hoover works for M.
Boyl e, and when asked whether M. Hoover woul d have been aware of
M. Dickey's safety conplaints, grievances, and encounters with
Sam Pul i ce, he responded "I would think so" (Tr. 672). M.
Norris denied that while he could not speak for M. Boyle, M.
Hoover, or M. Helns, M. Dickey's safety activities and
encounters with Sam Pulice were personally never considered by
himin the decision to discharge M. D ckey, and he indicated
that the subject was never nentioned during the discussion with
this group of individuals (Tr. 672).

M. Norris indicated that he had been involved in four or



five suspensionswith intent to discharge actions while he was at
t he m ne,
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and when asked whether it was a practice to first check an
enpl oyee' s background in those instances, before discharging
them he replied (Tr. 673-674):

Q Isn't it a part of your practice when determ ning
whet her or not you should discharge a man to | ook at
his record, find out whether he is a good guy, bad guy?

A. It's all dependent on what sort of offense is
i nvol ved.
Q well, let ne ask you this. Wuldn't you think that

it would have been hel pful to know whether M. D ckey
was a chronic absentee, whether he was caught drinking
on the job, whether he was an unsafe worker, whether he
was i nsubordinate to forenen and so forth, woul dn't

t hat have hel ped you in naking your decision to nake a
di scharge determ nation?

A. It would have neither hel ped nor hindered in a
deci si on.
Q Wy not?

A. Because that is a matter of safety and abusive
behavi or towards an enpl oyee. How can you | et
sonmebody' s past record inpact an action that they took
like this. | don't understand that.

Q Don't you think the person's past record is
i mportant in determ ning whether you want hi m around
anynore or not?

A. | think he should have considered his past record
before he was involved in this instance.

M. Norris indicated that while it was entirely possible
that he did discuss M. Dickey with Sam Pulice, he had no
specific recollection as to any specific incident which may have
been di scussed, except the grievance case concerning M. Foreman
As for any conversations with Wally Cook, M. Norris stated that
it was "routine"” for he and M. Cook to discuss "different
situations and what not that we were handling; and that was going
on about the mne" (Tr. 678). Regarding M. Dickey's prior
reputation, M. Norris stated as follows (Tr. 678-681):

Q | believe you testified that when D ckey canme to
work for you, you knew he was a rowdy or sonething of
that nature.

A. | had heard that, yes.
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Q How was he described as a rowdy? What is a rowdy as
you knew it to be?

A. | just heard that he was a little radical; and that
can imply anything, and | knew -- The reason | know
about all the safety grievances nowis | sat and
listened to themyesterday; but up to that point in
time, the only incident I was aware of yesterday was
the incident with Kenny Foreman

Q Let's get back to your original description of
rowdy. Now you said radical. Wat is your
under st andi ng of hi m being a radical ?

A.  That he could be trouble.

VWhat kind of trouble could he be?

Just general pain in the back trouble.

Over what ?

Just anything; just trouble.

o » O > O

. You nean that is the |abel Dickey had, that he was
just a trouble naker over everything?

A | didn't say that. | said that I was inforned that
he could be trouble.

Q W informed you that he could be trouble?

A. | believe that when | found out who was getting the
job, 1 probably talked to M. Cook; but you have to
remenber what | also said is that M. Cook said that
Jimwas a good man.

Q | understand; he said that three tines, sir, and
understand the purpose in saying that, but what | want
to get at is this business of Wally Cook telling you
that this guy was a radical or rowdy and he was
troubl e.

A. | said he could be.
Q I'd like to know as best you recall because you
recall some things pretty specifically here; 1'd like

you to recall as best you can what Wally Cook told you
with reference to this man being a rowdy or a radical
or general trouble.

A | think | just did tell you to the best that | can
recall.

Q \What was it?
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A. | was informed that he could be trouble. It was not
pi nned down as to why; that he could just be a pain in
t he back.

Q That was Wally Cook's opinion of hinf

A. Like | said before, he also said that he was a good
man on the job.

Q D d he describe to you that he could be trouble
where safety was concer ned?

A. Al he said was that he could be trouble.

Q | my be wong on this, so you correct ne if | am
wrong, but it's ny recollection that in your origina
testinmony, that you said that Wally Cook told you that
he had a reputation for being tough on safety or what

have you.

A. That is not what | said. | said that Wally Cook
told me that he was safety conscious. That was not al
he told me. If you renmenber, | also said that was no

trouble. It was after the fact that he said that he
could be trouble, just a general pain in the back; and
the conment, | don't know to ne, he stated to me the
safety part of it was not the problem that the guy
could just generally be a pain.

And, at pgs. 688-689:

Q Dd M. Pulice ever tell you that he wanted to get
M. Dickey?

A.  He never told ne he wanted to get Dickey; not ne
personal | y.

Q Dd M. Pulice ever ask you to help himget M.
D ckey?

A.  No.

Q Could you explain what you nmean when you said it's
your job to find out about people before they conme to
work for you and what do you do with that information
once you have it.

A Wll, it's like this, you know. Before you would
even hire anybody, you would interviewthemto find
out, you know, what sort of personality traits they
have; how they handl e thensel ves; what past occurrences
m ght have been in their previous enploynent, things
like that; and to nme, it's no different.



~549
The only difference is that when a person is com ng out
of the mine on a bid situation, you can't accept or
rej ect himbecause of that. It's a power bid, so you
do try to find out, you know, what is this guy |ike,
what is she like, any problens here that you know of.

Q \Wat do you do with this information once you have
it?

A Keep it innmy owmn nmenory. It's not entered into
any personnel file; it's just for my own edification.

M. Norris stated that he could recall no thought being
gi ven to suspending M. Dickey rather than discharging him and
he indicated that each offense which could lead to disciplinary
action agai nst an enpl oyee nust be | ooked at on its own facts
(Tr. 681-685). M. Norris confirmed that Sam Pulice did not work
for him and he indicated that during the time M. Dickey filed
many of his grievances M. Boyle was not the m ne superintendent
(Tr. 687). He also stated that M. Pulice "had a reputation of
just wal king in and saying, gees, I1'd like to fire you", but that
he personally had no authority to fire anyone (Tr. 697). He
described M. Pulice as "a character”, and indicated that he
(Norris) "wouldn't put up with that sort of behavior fromny
foremen” (Tr. 698).

M. Norris confirmed that he had no know edge of the extent
of M. Dickey's involvenent in safety grievances until the
instant hearing (Tr. 703). He confirmed that M. Helns woul d
have been aware of the grievances, if in fact grievances were
held (Tr. 704). He also confirmed that he (Norris) was invol ved
in the "Dugan grievance", and that since M. Dugan was his
enpl oyee, M. Norris had to hear the case. He also confirned
that M. Pulice agreed that he had said what M. Dugan accused
hi m of, but that since M. Dugan was insubordi nate, he w thdrew
his grievance at step two (Tr. 705).

M. Norris stated that he did not consider that M. D ckey
had quit his job because when he spoke with himthe norning after
the incident, M. Dickey informed himthat he had "reported off
work" (Tr. 732). Further, he had no witten resignation fromM.
Di ckey, and stated that he did not know that he was actually not
paid for the day or that he was absent w thout his supervisor's
approval (Tr. 732).

Di scussi on

In Secretary of Labor on behalf of David Pasula v.
Consol i dati on Coal Conpany, 2 FMSHRC 2786 (Cctober 14, 1980)
(hereinafter Pasula), the Conm ssion anal yzed section 105(c) of
the Act, the legislative history of that section, and sinilar
anti-retaliation issues arising under other Federal statutes.
The Conmi ssion held as foll ows:
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W hold that the conpl ai nant has established a
prima facie case of a violation of Section 105
(c)(1) if a preponderance of the evidence proves
(1) that he engaged in a protected activity, and
(2) that the adverse action was notivated in any
part by the protected activity. On these issues
t he conpl ai nant nust bear the ultimte burden of
persuasion. It is not sufficient for the enployer
to show that the miner deserved to have been fired
for engaging in the unprotected activity; if the
unprotected conduct did not originally concern the
enpl oyer enough to have resulted in the sane adverse
action, we will not consider it. The enployer mnust
show that he did in fact consider the enployee
deserving of discipline for engaging in the unpro-
tected activity alone and that he woul d have
disciplined himin any event. 1d. at 2799-2800.

In several decisions follow ng Pasula, the Conm ssion
di scussed, refined, and gave further consideration to questions
concerni ng the burdens of proof in discrimnation cases,
"m xed- notivation di scharges”, and "work refusal” by a m ner
based on an asserted safety hazard. See: MSHA, ex rel. Thomas
Robi nette v. United Castle Coal Conpany, 3 FNMSHRC 803 (Apri
1981). MsHA ex rel. Johnny N. Chacon v. Phel ps Dodge
Cor poration, 3 FMSHRC 2508 (Novenmber 1981), pet. for review
filed, No. 81-2300 (D.C. Cr. Decenber 11, 1981).

In Robinette, the Conm ssion held that a mner may refuse
and cease work if he acted in good faith and reasonably believed
that the performance of the work would expose himto a hazard.
Robi nette conpl ai ned about being taken off a job as a miner's
hel per and bei ng reassigned as a conveyor belt feeder operator
Robi nette ceased to operate and shut down the belt after his cap
| anp cord was rendered inoperative and he coul d not see.

Robi nette and his section foreman exchanged heated words over the
i nci dent and Robinette uttered several cuss words. Robinette's
prior work record included prior warnings for unsatisfactory job
performance and i nsubordi nation, and his section foreman was not
too enchanted with his work. The section foreman testified that
"anytime Robinette had to do sonmething he did not like, he

usual ly messed it up".

Judge Broderick treated the Robinette case as a "m xed
notivati on" discharge case. Although finding that Robinette's
work was "less than satisfactory" and that he was "obviously
bel I i gerent and uncooperative” with his section foreman as a
result of his change in job classification, Judge Broderick
concluded that the "effective" cause of Robinette's di scharge was
his protected work refusal, and he rejected the operator's
contentions that the primary notives for the discharge were
i nsubordi nati on and inferior work.
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In Chacon, the Conm ssion affirmed the Pasul a- Robi nette test,
and, at 3 FMBHRC 2516-17 explained the following criteria for
anal yzing an operator's business justification for taking an
adverse action agai nst an enpl oyee:

Conmi ssi on judges must often anal yze the nerits of an
operator's alleged business justification for the
chal | enged adverse action. In appropriate cases, they
may conclude that the justification is wo weak, so

i npl ausi ble, or so out of Iine with normal practice
that it was a nere pretext seized upon to cloak
discrimnatory notive. But such inquiries nust be
restrai ned.

The Conmi ssion and its judges have neither the
statutory charter nor the specialized expertise to sit
as a super grievance or arbitration board nmeting out

i ndustrial equity. Cf. Youngstown Mnes Corp., 1
FMSHRC 990, 994 (1979). Once it appears that a
proffered business justification is not plainly
incredible or inplausible, a finding of pretext is

i nappropriate. W and our judges should not substitute
for the operator's business judgnent our views on
"good" business practice or on whether a particul ar
adverse action was "just" or "wise". Cf. NLRB v.
Eastern Snmelting & Refining Corp., 598 F.2d 666, 671
(1st Cir. 1979). The proper focus, pursuant to Pasul a,
is on whether a credible justification figured into
notivation and, if it did, whether it would have led to
t he adverse action apart fromthe mner's protected
activities. |If a proffered justification survives
pretext analysis ..., then a limted exam nation of
its substantiality becones appropriate. The question
however, is not whether such a justification conports
with a judge's or our sense of fairness or enlightened
busi ness practice. Rather, the narrow statutory
guestion is whether the reason was enough to have
legitimately noved that operator to have disciplined
the mner. Cf. RRWService SystemlInc., 243 NLRB 1202,
1203-04 (1979) (Articulating an anal ogous standard).

Thus, in Chacon, the Conmm ssion approved a restrained
anal ysis of a mne operator's proffered business justification
for discharging a miner to determ ne whether it anounts to a
pretext. The Conmi ssion then held that once it is determ ned that
a business justification is not pretextual, then the judge should
det erm ne whether "the reason was enough to have legitimtely
noved the operator” to take adverse action. 1In a further
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refinement of the "limted" or "restrained" analysis of an
operator's "business justification" for taking an adverse action
against a mner, the Comm ssion stated "our function is not to
pass on the wi sdom or fairness of such asserted business
justifications but rather only to determ ne whether they are
credible and, if so, whether they would have notivated the
particul ar operator as clainmed." Bradley v. Belva Coal Co., 4
FMBHRC 982, 993 (June 1982).

Absent any direct evidence that a m ne operator's adverse
action against a mner was notivated in any part by his protected
activity, the Comm ssion, in the Chacon case, suggested four
criteria to be utilized in analyzing the operator’'s notivation
and these are as foll ows:

1. Know edge of the protected activity.
2. Hostility toward protected activity.

3. Coincidence in time between the protected activity
and the adverse action.

4. Disparate treatnent of the conplainant.
Conpl ai nant' s post-hearing argunents

After arguing that he has established that he filed safety
rel ated conplaints and gri evances, M. Dickey concludes that he
earned the ire of the respondent for being a safety activist,
that the respondent through its agents was highly irritated with
himfor his safety activity, and that his di scharge was notivated
in part by managenent's di spleasure with these safety activities.
M. Dickey argues further that all of his safety activities were
reasonabl e and good faith acts designed to protect hinself and
his coworkers from bei ng exposed to unsafe hazards.

M. Dickey asserts that the record in this case supports a
conclusion that the respondent's inproper reaction to his
protected activities is "glaringly obvious and pervasive", and
when one considers the respondent's reactions to his activities,
he concl udes that they indicate nore than "sone feeling of
resentment”. He clains that the respondent’'s reactions to his
activities were clearly intended to chill himand others from
engaging in protected activity. M. Dickey asserts that in each
i nstance when he exercised his protected rights, respondent
attenpted to punish him

In support of his argunment that respondent attenpted to
puni sh hi m when he exercised his right to conplain, M. D ckey
first nentions the slope car incident when managenent attenpted
to dock his pay (Exhibit C1). He then nentions the Cctober 1979
i nci dent when he refused to ride an unsafe belt for routine exit
fromthe mne (Exhibit CG2), and asserts that "they tried to dock
his pay". He goes on to cite his conplaint about unsafe
conmuni cati ons on the sl ope car and managenent's al |l eged
characterization of himas a "ring | eader"” and accusations that



he was causing a "wild-cat strike" (Exhibit CG3). He then cites
an incident when he assertedly attenpted to protect the safety of
a foreman and was call ed i nsubordi nate and had his pay docked and
was verbally abused (Exhibit C4; Tr. 46-48).
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M. Dickey cites additional incidents of alleged "retribution"
agai nst him including a day when he cl ai ns managenent tried to
send hi m hone wi thout pay when he was | ate entering the nine
because of a discussion over a damaged el ectric cable (Exhibit
C-5), verbal abuses and threats to fire himmade by superiors
over certain alleged hazardous dust conditions, attenpts by
managenent to dock the pay of M. Dickey's crew after his
i medi at e supervi sor shut down a dangerous machi ne and gave the
men alternative work (Tr. 60, 62; Exhibit C6), and attenpts by
managenent to discrimnate against M. Dickey's entire crew over
the gas well incident which resulted in a grievance by the crew,
and in particular, managenent's focus on M. Dickey for verba
abuse and threats (Tr. 71, 73).

M. Dickey asserts further that the incident of June 12,
1981, when he was called to the mine foreman's office for
assertedly creating an alleged unsafe mne condition, only to be
exonerated when it was di scovered that he was not at work that
day, is indicative of the kind of treatnment afforded himby the
respondent because of his safety activities. M. D ckey goes on
to argue that it was inpossible for the respondent to have
forgotten and forgiven himfor his "past transgressions agai nst
them from February 1979 until the sumer of 1981", and that the
cl ear and unequi vical |anguage of mne foreman Sam Pulice, in
COct ober 1980, when he announced in front of the entire crew that
he would fire himat the first opportunity (Tr. 73), left no
doubt about the respondent's attitude towards him

M. Dickey notes that it is interesting to note that there
is no record evidence to indicate that the respondent ever told
M. Pulice to discontinue his threats nor did they warn hi m not
to carry themout. Additionally, he argues that know edge of the
respondent's attitude toward himwas not limted to Sam Pulice,
M. Cook and M. Pasera, and he cites his testinony that section
foreman, WIliam Homastat, in June 1981 told himthat Sam Pulice
had told the foreman that he was going to have himfired the
first chance he got (Tr. 88). M. Dickey concludes that it is
i npossible to believe that all of this aninmosity did not play
"any part" in his discharge. O equal inportance, states M.

Di ckey, is the "incredible explanation" of the respondent that
t hey never even | ooked at his personnel file before taking

di scharge action, and he concludes that the evidence clearly
establ i shes that he has met his burden and proven that his

di scharge was notivated in part by his protected activity.

In response to the respondent's affirmative defense, M.
Dickey first points out that the charges against himare limted
to his alleged abusive and threateni ng conduct towards Ms. Yoder
and that respondent's counsel's suggestions at the hearing that
respondent al so di scharged himfor assertedly abusing a
supervi sor (Douglas Held) should be rejected. As for his conduct
i nvol ving Ms. Yoder, M. Dickey adnits that he lost his tenper,
admts to arguing and cursing, and admits to becom ng entangl ed
with her. However, he denies striking her and suggests that
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since he and Ms. Yoder had a comon-law rel ati onship, the very
nature of this relationship nakes it sonewhat different that the
usual confrontation between two enpl oyees.

M. Dickey argues that there is no direct evidence offered
by the respondent to prove that he physically abused Ms. Yoder
and he points out that the respondent did not subpoena Ms. Yoder
or any other witnesses to prove it. He also argues that the
"statenments" offered by the respondent to establish that he
struck Ms. Yoder should not be accepted as proof of that fact,
and should be rejected as hearsay. Even if they are accepted, he
asserts further that they are contradictory and nonclusive as to
any physically abusive conduct on his part towards Ms. Yoder, and
that M. Yoder denied that he struck her.

M. Dickey asserts that since he has proven by a
preponder ance of the evidence that he engaged in protected
activity, and that part of the respondent's notive for his
di scharge was this protected activity, respondent’'s affirmative
defense in support of its discharge action nust be judged by its
past treatnent of other violators of the shop rules. At pages 19
t hrough 21 of his brief, M. Dickey cites the testinony of
respondent's chief witness, Dale Norris, and concludes that it
"is fraught with inconsistencies and evasions and is, therefore,
not credible". Further, M. D ckey asserts that the failure by
t he individual s who made the decision to discharge himto | ook at
his personnel file indicates a predeternm ned decision to fire him
at the first opportunity, and in support of this contention he
cites the advice given by respondent’'s |abor relations
representative in Pittsburgh to M. Norris "to discharge M.
Di ckey after a thorough investigation” (Tr. 609).

At pages 23 through 25 of his brief, M. Dickey cites a
nunber of incidents concerning violations of conpany shop rul es
by ot her wage enpl oyees, as well as supervisors, all of which he
clains resulted in no punishnment being nmeted out, or punishnents
| ess than discharge. M. Dickey points out that his safety
activity began in February 1979, that his |last safety incident
was June 1981, that the mine was on strike from March 1981 unti
June 1981, and that his discharge came just three nonths |ater
Under these circunmstances, he argues that there was no great
| apse of time between his safety activity and his di scharge, and
he concludes that it is inconceivable that anyone can believe
that his discharge was totally divorced fromhis safety
activities.

Respondent' s post hearing argunents

Citing the Pasula case, respondent points out that the
burden of proof is on M. Dickey to establish a prima facie case
that he was di scharged for engaging in protected activity.
Respondent maintains that M. Dickey's own testinony contradicts
his assertion that he was di scharged for engaging in protected
activity in that (1) he filed safety grievances and prevailed in
them (2) he obviously was not afraid of retaliatory conduct



~555

by m ne managenent since he pursued safety grievances as |ong as
he wor ked underground; (3) others who joined himin filing
grievances are still enployed by the respondent; and (4) he knew
when he bid on his last job in the preparation plant that he was
nmovi ng out of the area and jurisdiction of foreman Sam Puli ce,
his asserted nenesis.

Respondent argues that after the incident of Septenber 18,
1981, M. Dickey did not take up the offer of his foreman to cone
to the mne to discuss the matter and see whether it could be
resol ved short of discharge, and that his refusal to do so was
based on his conviction that he would not be discharged (Tr.
232). Respondent points out that M. Dickey had only worked for
M. Held for four days prior to the incident in question, and
that M. Held had no knowl edge of his prior enploynent history,
and considered himto be a good worker. Respondent suggests that
M. Dickey's assertion that he did not believe he would be fired
"is a strange assertion by a man who supposedly was worried by
Sam Pulice's threats to discharge hinf. Respondent concl udes
that M. Dickey was not seriously worried about M. Pulice
because he knew that M. Pulice did not have the authority to
fire anyone.

Respondent argues further that even assuming M. Dickey can
establish a prima facie case, it can rebut this by show ng that
he woul d have been di scharged for threatening and abusi ve conduct
toward a fell ow enpl oyee regardl ess of whether he filed safety
conplaints. |In support of this argument, respondent points to
the face that the four managenent officials who participated in
t he decision to discharge M. Dickey did not consider his prior
record because they believed the incident of Septenmber 18, 1981
sufficient grounds for discharge, and that the notice to suspend
him and the subsequent grievance, all focus on that one
i ncident. Respondent suggests that if M. Dickey really believed
hi s di scharge was because of his problens with foreman Pulice, he
did not tinmely raise this allegation, took no steps to nmention it
during the arbitration, and waited until the arbitrator rul ed
against himto file a conplaint with this Comm ssion on January
20, 1982.

Respondent concedes that Dale Norris, the preparation plant
superintendent, was aware of M. Dickey's prior activities
t hrough conversations with Walter Cook, the underground
superintendent, but enphasizes that M. Norris found himto be a
good wor ker and had no problens with him Respondent al so
concedes that Bob Hoover, enployee rel ations superintendent, was
aware of M. Dickey's prior history because he handl ed conmpany
grievances, that Ernie Helnms, respondent's |abor relations
manager in the Pittsburgh office, handl es grievances from al
m ners enpl oyed by the respondent, but that it is hardly likely
that M. Dickey nmade any particular inpression on him As for J.
W Boyl e, the general superintendent, respondent points out that
he had only been at the mine since March of 1981 and "probably
had nmore inportant things to do that rehash old gossip."
Respondent concludes that it has established that protected
activities were not part of the decision to discharge M. Dickey
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and that its testinmony clearly shows that the factors considered
by managenent were that an enpl oyee suffered physical injury, and
it was pure chance that the altercation happened where a
supervisor was in a position to prevent further injury, and that
it was just as likely had Ms. Yoder gone to work without
requesting to speak to M. Douglas Held, the altercati on would
have happened near noving machinery with a likelihood of greater
injury.

Respondent mmintains that the use of threatening and abusive
conduct by one enpl oyee on anot her enployee resulting in physica
injuries is a serious matter in the workplace, and that in and of
itself, such conduct is considered grounds for discharge pursuant
to Rule 4 of the mne rules of conduct, and M. Dickey is not the
only enpl oyee of the m ne who has been term nated for threatening
and abusive conduct (Tr. 337). In further support of its
argunent, respondent cites the testinony of superintendent \Walter
Cook that the factors used to judge whether conduct is considered
t hreat eni ng and abusive are "the voice tone and fl exion
manneri snms with hands, arm gesture, the underlying dispute and
the actual words used" (Tr. 455-456). Respondent also cites the
testinmony of UMM District 4 Safety |Inspector Rabbitt, who
indicated that if M. Dickey assaulted Ms. Yoder, the respondent
had just cause to fire him (Tr. 298).

In response to M. Dickey's argunents that he was treated
di sproportionately to the of fense, respondent points out that
al t hough the union contract allows an enpl oyee to argue that he
was treated differently than others simlarly situated, the
conpl ai nant did not raise this defense during the arbitration
Regarding the two incidents were M. Dickey clains that forenen
struck wage enpl oyees and were not disciplined, respondent
answers that he failed to establish that anyone in mne
managenent was aware of the incidents. Although M. D ckey
clained that Walter Cook told M. Reiser and M. Borgani to
apol ogi ze after an altercation (Tr. 113), respondent points out
that M. Cook had no recollection of the incident (Tr. 394), and
assuned that because of the physical disparity between the two
men he woul d have heard of any altercation (Tr. 451). Further
respondent points to the fact that M. Borgani is still enployed
at the mne, "obviously is a friend" of M. D ckey's, but that
M. Dickey never subpoenaed himto testify at the hearing (Tr.
243, 246).

Regardi ng an al |l eged inci dent between David Rowe and Denzel
Desnmond as testified to by M. Dickey (Tr. 114), respondent
points out that M. Cook was not aware of the incident and that
M. Rowe testified that he told no one in managenent of the
i nci dent and had heard "l ocker room gossip" that M. Cook woul d
have fired both himand M. Desnond if the incident had escal ated
(Tr. 491, 493). Wth regard to M. Dickey's attenpts to equate an
assault on a fellow enpl oyee with absenteeism forging doctor's
slips, and sleeping on the job, respondent argues that common
sense dictates that an incident involving a physical injury to an
enpl oyee woul d be treated differently than one involving only
econom c injury.
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In response to M. Dickey's argunents that allowances shoul d be
made for his behavior because the woman involved was his conmon
| aw wi fe, respondent states that following this to its logica
concl usi on, had managenent "shrugged the matter off", and had M.
Di ckey proceeded to continue his assualt on Ms. Yoder, respondent
woul d have exposed itself to liability, conpensation, and
gri evances by Ms. Yoder

Respondent mai ntains that the circunstances of this case
shows no animus toward M. Dickey. |In support of this claim the
respondent points to the fact that when M. D ckey and Ms. Yoder
wanted to work the sane shift, the conpany accommpbdated themto
the extent possible (Tr. 194). \Wen he brought safety itens to
the attention of managenent in the preparation plant, the
conditions were quickly remedied (Tr. 90-91). He was not given a
particularly onerous job (Tr. 598), and adnmits that his problem
with Ms. Yoder began outside the work environnent (Tr. 95). In
response to M. Dickey's assertion that M. Douglas Held agitated
the situation because he tried to physically separate himand M.
Yoder, respondent naintains that this was done to prevent M.
Yoder fromsuffering injuries, and that M. Held was obviously
not out to get M. Dickey for he nade every effort to solve the
probl em short of discharge.

Final ly, respondent maintains that the one person who M.
Di ckey accuses of being out to get him Sam Pulice, was obviously
not capable of carrying out his threats to discharge hi mduring
the two years he worked underground. Aside fromthe question of
establishing a notive for M. Pulice to arrange the firing of an
enpl oyee who no | onger worked for himand therefore was not
causi ng him any trouble, respondent points to the fact that the
i nci dent of Septenber 18, 1981, occurred when M. Pulice was not
at work and that the original decision to suspend M. Dickey with
intent to di scharge was made so quickly that M. Pulice could not
have had any input. Respondent maintains that M. Dickey's
attenpts to forge a chain of circunstantial evidence to bridge
the gap between his problenms with M. Pulice underground and his
term nation at the preparation plant nust fail, and he has failed
to carry his burden of proof in establishing that he suffered
di sparate treatnment or that his firing was notivated by protected
activities.

Fi ndi ngs and Concl usi ons
M. Dickey's safety conplaints

It is clear that M. Dickey has an absolute right to nmake
safety conpl aints about m ne conditions which he believes present
a hazard to his health or well-being, and that under the Act
these conplaints are protected activities which nay not be the
notivation by mne managenent in any adverse personnel action
against him Sec. ex rel. Pasula v. Consolidation Coal Co., 2
FMSHRC 2786 (Cctober 1980), rev'd on other grounds sub nom
Consol i dati on Coal Co. v. Marshall, 663 F.2d 1211 (3d Cr. 1981),
and Sec. ex rel. Robinette v. United Castle Coal Co., 3 FMSHRC
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803 (April 1981). 1In order to establish a prima facie case M.
Di ckey nust prove by a preponderance of the evidence that: (1)
he engaged in protected activity, and (2) the adverse action was
notivated in any part by the protected activity. Further, his
safety conplaints nust be made with reasonabl e pronptness and in
good faith, and be comunicated to m ne managenent, NMSHA ex rel
M chael J. Dunmire and Janes Estle v. Northern Coal Conpany, 4
FMSHRC 126 (1982).

In this case, there is no evidence that M. Dickey ever
personally filed any safety conplaints with MSHA or any State
m ni ng enforcenent agency. Further, while M. D ckey nay have
served as a nmenber of the mine safety conmttee at his previous
pl ace of enploynent, during his enployment with the respondent he
apparently lost his bid for election to the mne safety comittee
and had no official connection with that conmttee at the
Cunber | and M ne. However, he has established that during his
enpl oyment with the respondent he did file safety grievances and
conpl aints, and while he may not have been the direct noving
party who initiated each of those conplaints or grievances, his
participation in those conplaints and gri evances was such as to
| ead one to conclude that he participated in them

M. Dickey was first enployed by the respondent in August
1977, and his safety conplaints and grievances took place during
the period of approximtely May 1979 through June 1981, and were
confined to his period of enploynment underground. In his
deposition of June 16, 1982, M. Dickey confirned that during the
time he was assigned to the surface preparation plant, June 1981
to the date of his discharge, while there were sonme problens with
dirty belts and screens, nanagenent always took care of these
matters and he filed no safety conplaints (deposition, pg. 27).
The record in this case reflects that his conplaints and
grievances began in May 1979, when several mners, including M.
Di ckey, had sone differences over the safe operation of a slope
car, and the mners refused to ride the car out of the mne. The
grievance included a claimfor pay by the agrieved m ners, and
whil e the respondent was apparently cited by MSHA for the
condition of the cable on the slope car, the grievance was
settled after the mners were conpensated for their |ost work
time (exhibit G 1). Subsequent safety grievances concerned the
use of an emergency evacuation belt system and an asserted | ack
of an adequat e conmuni cati ons system on the slope car, and these
were filed by the mne safety conmttee on October 4, 1979, and
February 1, 1979 (exhibits G2 and G3). The grievance
concerning the emergency belt included a claimby the m ners,

i ncluding M. Dickey, for conpensation for |ost wages.

O her safety grievances in which M. Dickey was invol ved
i ncl ude a Septenber 1980, incident concerning an asserted unusua
anmount of coal dust exposure on the section where M. Dickey and
his crew were working, and an incident in October 1980,
concerning the procedure for cutting through an underground gas
wel |l (exhibit C-6). These grievances apparently included m ner
clains for conpensation for tine |ost because of these incidents,
and di sputes over whether or not miners were given other work,



and the grievances appear to have been settled by the paynent of
conpensation to the m ners.
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Safety grievances in which M. Dickey was directly invol ved
as the noving party concerned an incident where he refused to
operate a conti nuous mning machi ne while his section foreman was
standing within his line of travel, and an incident where he
mssed a man trip into the mne during the start of his work
shift because he had stopped by a mai ntenance forenman's office to
show hima defective cable splice which had been renoved fromhis
machi ne the day before. M. D ckey was sent home over both
i ncidents, and his grievances included clainms for conpensation
He prevail ed on each of these clains and was subsequently
conpensated for the tine lost. Athird grievance stemm ng from
the asserted defective cable splice concerned M. Dickey's
reassi gnment to other work and then being sent hone. He
apparently prevailed in his claimfor |ost wages over that
i nci dent .

M. Dickey's grievance agai nst Sam Pulice for cursing him
was filed on Cctober 27, 1980, (exhibit C7), and the record
reflects that after going through the grievance step 2, it was
wi t hdrawn on February 3, 1981, at setp 3 after M. Pulice
apol ogi zed to M. Dickey.

In view of the foregoing, it seens abundantly clear fromthe
record that M. Dickey did file safety grievances and conpl aints
with the respondent, and that m ne managenent was aware of them
At least two of the grievances and conpl aints personally invol ved
general mne foreman Sam Pul i ce and section foreman Kenny
Foreman. Walter Cook, the underground m ne superintendent, acting
as managenent's reviewing official for sonme of the grievances,
initially denied several of M. Dickey's grievances. Further, in
its post-hearing brief respondent concedes that preparation plant
superintendent Dale Norris and enpl oyee rel ati ons superi nt endent
Bob Hoover were aware of M. Dickey's grievances and conpl aints.

M. Dickey's discharge

The Septenber 18, 1981, notification to M. Dickey that he
was suspended with intent to discharge, effective that sane day,
exhibit C8, specifically charged himw th the foll ow ng
violation of Mne & Shop Conduct Rule #4:

On Septenber 18, 1981, Mdnight Shift, your abusive &
t hreat eni ng conduct towards a fell ow enpl oyee of the
Conpany resulted in her multiple injuries.

The general |anguage of the M ne and Shop Conduct Rules,
exhibit CG9, cautions all mne enployees to "avoid conduct which
vi ol ates reasonabl e standards of an enpl oyer - enpl oyee
rel ationshi p”, and included among the 10 cl asses of such
"conduct" is Rule #4 which states:

I nsubordi nation (refusal or failure to perform work
assigned or to conply with supervisory direction) or
use of profane, obscene, abusive or threatening

| anguage or conduct towards subordi nates, fellow
enpl oyees, or officials of the Conpany.
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Shop Rule #8 prohibits "fighting", but M. D ckey was not charged
with an infraction of this rule. Al though the Septenber 18, 1981,
i ncident in question raised the question of M. Dickey's refusing
to conply with M. Norris' directive to | eave his office and
return to work, and al so gave rise to a possible charge of
"abusi ve conduct” towards M. Norris, respondent opted not to
i nclude these matters as part of the charge initially levied at
M. Dickey to support his suspension and subsequent di scharge,
and counsel's attenpts to expand the charges during the course of
the hearing is rejected.

M. Dickey's assertion that assistant plant foreman Dougl as
Held's actions at the tine of the incident with Ms. Yoder sonehow
contributed to M. Dickey's "blow up" and subsequent discharge is
rejected. M. Held was conducting a private conversation in his
own office with Ms. Yoder at her request. The testinony in this
case establishes that M. Dickey intruded into that conversation
and conference by barging into M. Held s office uninvited, and
demandi ng to know "what the hell is going on here". M. Dickey
refused to heed M. Held' s request to return to work, and his
i nsi stence on pursuing the confrontation with Ms. Yoder
precipitated the incident in question and was the direct result
of his actions, not M. Held's. As a matter of fact, based on
the testi nony presented here, including the fact that M. D ckey
had to be physically restrained and ultimately escorted off the
prem ses, | amof the viewthat M. Held exercised remarkabl e
restraint in the circunstances. Further, when M. Held
subsequently contacted M. Dickey by tel ephone in an effort to
have himcome to the mne the next norning to discuss the matter
further, M. Dickey insisted that he had "reported off", did not
have to do "a damm thing" M. Held told him and hung up on him

Managenent's all eged hostility to M. Dickey's safety conplaints

M. Dickey's post-hearing argunents suggest that "mne
managenent's attitude" towards himbecause of his safety
activities manifested itself in the "treatnment" accorded hi m by
M ne Foreman Sam Pulice, M ne Superintendent Walter Cook, and a
supervisor identified as R T. Passera. As indicated earlier,
M. Pulice and M. Passera did not testify in this case. Absent
an opportunity to hear their testinony and observe their deneanor
on the witness stand, | amconstrained to make ny findings on the
basis of the available testinony and evidence of record on this
guestion. Based on the unrebuted testinony and evi dence adduced
by M. Dickey, while I may find and conclude that M. Pulice was
hostile towards M. Dickey, |I find nothing in the record to
support such a finding and concl usi on concerning M. Cook or M.
Passera, and ny reasons in this regard foll ow

| take note of the fact that the respondent has presented no
evi dence to establish that M. Dickey's safety conplaints and
grievances were nmade in bad faith or that they were nmade to
harass m ne managenent. As a matter of fact, respondent has
never advanced this as an argunment, and M. Cook took M.
Di ckey's safety conplaints as serious and not frivolous. Further
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during the grievance filed by M. Dickey against M. Pulice, it
was M. Cook and M. Passera who insisted that M. Pulice

apol ogi ze to M. Dickey and the grievance was terninated on that
basis. M. Dickey seens to read sonething "sinister"” into M.
Cook and M. Passera's notivations or "attitudes” which I sinmply
cannot find supported by any credible testinony or evidence of
record. While it may be true that M. Cook may not have publicly
chastised M. Pulice over his outbursts during the grievance
hearing, and particularly with regard to his alleged statenents
at the third stage grievance that he would "fire him (D ckey)
tomorrow if | get the chance”, M. Dickey testified that M. Cook
interrupted M. Pulice, took himout of the room and returned
shortly thereafter with an apology (Tr. 79).

| reject M. Dickey's broad and general assertion that in
each instance where he filed a grievance, m ne managenent
attenpted to punish him There are two sides to a safety
conpl aint or grievance, and the fact that a mner chooses to file
such an action does not in of itself indicate that he is right.
Further, sinply because m ne managenent chooses to exercise its
right to answer the conplaint and to run its mne and supervise
the work force in a manner in which it believes it has a right to
do does not necessarily mean that managenment is trying "to chil
the rights of the mner". For exanple, one of the grievances
filed by M. Dickey involved his mssing the man trip into the
m ne at the beginning of a work shift. H's explanation is that
he m ssed the trip because he decided to stop off at the
mai nt enance office fo discuss a cable splice with the mai ntenance
foreman. M ne managenent obvi ously expected himto ride the trip
in and to go to work, and | do not consider his being sent hone
or disciplined for missing the trip as "puni shnent",
notw t hstandi ng the fact that M. D ckey nmay have prevail ed on
his grievance on this issue.

In support of his post-hearing argunment that nm ne nanagenent
became "infuriated® and refused to pay M. Dickey and his crew
for the extra tine they were forced to remain in the nmine when
they refused to ride the enmergency slope belt out, M. Dickey
refers to exhibit CG2. That exhibit is a copy of UMM Safety
I nspector Rabbitt's report of the incident. That report shows
that a grievance was filed claimng two hours and 15 m nutes
doubl e tine conpensation, and a requested clarification as to
when the belt could be used. It also shows that 80 ot her
enpl oyees either wal ked out of the mne or rode the belt, and M.
Rabbitt's opinion was that the nen who opted to stay in the nine
were only entitled to conpensation for an hour and fifteen
mnutes. This is hardly evidence of managenent's being
"infuriated" or acting out of retribution. As a matter of fact,
m ner representative Rabbitt's assessnment of the clainmed
conpensation is contrary to the mners who filed the grievance.

The fact that mine superintendent Cook chose not to
i npl ement M. Dickey's suggestion that hand-held wal kie talkies
be used as a neans of communications on the sl ope car and
rejected this suggestion does not establish any ani nus towards
M. Dickey by M. Cook, and M. Dickey's
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conclusion that M. Cook rejected his suggestion sinply because
he (Dickey) made it is sinmply M. Dickey's conclusion, and his
transcript reference to pg. 37 sinply does not support his
assertion. M. Cook's testinony concerning this incident sinmply
shows that he disagreed with M. Dickey's assessnent for the
necessity of walkie talkies, and since it was his (Cook's)
decision to nmake, he rejected it. Further, the record shows that
t he conmuni cations problemwas ultimately corrected, and | cannot
read into the grievance which was filed over the incident a

concl usi on that m ne nmanagenent had "a heavy-handed reaction"” to
that incident. As a matter of fact, M. Cook testified that he
did not believe that M. Dickey "agitated" this incident or
attenpted to "blow it out of proportion”.

M. Dickey's post-hearing argunments concerni ng managenment's
reaction over the slope car incident sinply nakes references to
"exhibit G 3", which is a copy of the "findings and
recommendat i ons” of UMM District #4 Safety |Inspector Thonas J.
Rabbitt. M. Rabbitt was called as a witness by M. D ckey, and
he sinply confirmed the fact that a grievance had been filed. He
gave no testinony concerning this incident and | have given no
wei ght to the hearsay concl usions and statenments nmade in his
report. The fact that m ne nanagenent believed that the refusal
of the crewto ride the slope car was an illegal work stoppage
for which the nen should not be paid stands as nanagenent's
"opi nion" and "position" on that issue, and | cannot concl ude
that it was a "heavy handed" attenpt to retaliate against M.

Di ckey or the other nenbers of the crew

M. Dickey argues that as a result of his safety activities,
M ne Foreman Sam Pulice becane hostile, verbally abused him
threatened to fire himat the first opportunity, and otherw se
made |ife mserable for him So nuch so, that M. Dickey clains
he was scared to walk by M. Pulice's office, and eventually
pronmpted himto bid on a surface job in the preparation plant to
get away fromM. Pulice. M. D ckey has produced credible
testimony and evidence to support his contentions that M. Pulice
did in fact harass and threaten himw th di scharge over his
safety conplaints and grievances. 1In addition to the verbal
abuse which led to a grievance against M. Pulice, the incident
concerning M. Dickey's refusal to run his nachine for fear of
runni ng over his section foreman, the incident concerning M.
Pul i ce' s unfounded accusation that M. D ckey nay have been
involved in a safety infraction, and the incidents concerning
wor k st oppages over a gas well and dusty mne conditions, all of
which resulted in M. Pulice berating and intimdating M.
Di ckey, make it clear to me that M. Pulice was not too enchanted
with M. Dickey and was hostile towards hi mbecause of his safety
activities. Gven all of these circunstances, | conclude and
find that Sam Pulice was openly hostile towards M. Dickey, and
that this hostility resulted fromM. Dickey's protected safety
activities.

Insofar as M. Pulice's role in M. Dickey's discharge is
concer ned, respondent has established through credible testinony
that notwithstanding M. Pulice's threats to fire M. D ckey, M.



Pul i ce had no such authority and did not in fact personally
di scharge M. Dickey. Further, there is no direct evidence to
establish that M. Pulice nmade any input into the
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managenent deci sion to discharge M. Dickey, nor is there any
direct evidence to establish any nexus between M. Pulice's open
hostility and displeasure with M. Dickey over his safety
activities and his discharge.

On the facts of this case, had M. Pulice actually
di scharged M. Dickey, recomended that he be di scharged, or
participated in the managenent decision to discharge M. Dickey,
M. Dickey would have a strong prima facie argunent that his
di scharge was notivated in part by M. Pulice's hostility and
di spl easure over his protected safety activities. In such a
situation, since M. Pulice is part of mne managenent, any
illegal discharge nade in retaliation for M. Dickey's exercise
of his protected safety rights would be inputed to the
respondent, and it would be held accountable for M. Pulice's
actions if it could not establish by a preponderance of the
evi dence that the discharge was notivated by unprotected
activities and that managenment woul d have di scharged M. D ckey
in any event for those unprotected activities alone. On the
other hand, if | conclude that M. Pulice had no connection with
t he decision to discharge M. Dickey, the question still remains
as to whether the managenent nenbers who did make that decision
were notivated in part by M. Dickey's safety activities, or
whet her he woul d have been di scharged anyway over the Yoder
incident. M. Dickey maintains that the nanagenent decision to
di scharge hi m was nmade because managenent w shed to rid
t hensel ves of a "safety thorn” in their side, and that
respondent's assertion that his safety activities played no role
in the discharge decision is sinply incredible. Findings on
these issues are discussed later in this decision

The asserted disparate treatment of M. D ckey

One of the critical elements of M. Dickey's case is the
argunent that mne managenent treated other enpl oyees different
from hi mwhen disciplining themfor infractions of the shop
rules. M. Dickey concludes that the evidence and testinony
presented in this case establishes beyond any doubt that he was
dealt with nore harshly than others. As indicated earlier, the
"shop rules" are set forth in a one page exhibit C9. Aside from
the exhibit itself, the rules contain no explanations as to the
mechani cs of their application, the relative severity of each
enunerated infraction, and there is no further explanation of the
terns "discipline or discharge"

As previously noted, at pages 23 through 25 of his brief,
M. Dickey item zes and sunmarizes a nunber of exanples of what
he believes to be disparate treatnent of other enployees for

infractions of the shop rules. 1In each of the cited instances,
M. Dickey clains that m ne nanagenent either neted out |ess
severe puni shment, or no punishnment at all, for nore serious

of fenses than what he was charged with.

As one exanple of disparate treatnment, M. Dickey states
that Sam Pul i ce cursed himand enpl oyee Randal | Dugan, but that
M. Pulice was never disciplined for these violations of the shop



rul e. The fact
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is that M. Pulice was the subject of grievances filed by M.

Di ckey and M. Dugan. M. Dickey's grievance was dropped at
stage #3 after M. Pulice apol ogi zed, and M. Norris confirnmed
that M. Dugan's grievance was al so withdrawn after M. Pulice
apol ogi zed to him Managenment's position in both instances was
that M. Pulice had not violated the | abor-nmanagenent agreenent,
and both grievances were settled after the apol ogi es were made.
The fact that mine nanagenent did not see fit to discipline M.
Pulice further was its decision, and as explained by M. Cook, he
did not take M. Pulice seriously, and M. Norris obviously
bel i eved that the apology to M. Dugan was puni shnent enough, and
he al so considered the fact that M. Dugan had been charged with
i nsubordination. M. Cook did confirmthat M. Pulice did not
recei ve a schedul ed bonus, and cited his cursing of M. Dickey as
the reason for this. He also confirmed that he had suspended
foremen for safety infractions.

O her instances of supervisors cursing wage enpl oyees were
brought out by the testinmony of UMM representative Swift and
m ner Jan Christopher. Gievances were filed by the enpl oyees
al l egedly cursed, but they were withdrawn after the union
apparently accepted m ne nanagenent's position that the contract
did not provide for mne nmanagenment disciplining its own salaried
managenent personnel. The record here strongly suggests that the
"typical" case concerning supervisors cursing wage enpl oyees was
either settled at the third stage of the grievance by the
supervi sor apol ogi zi ng, the enpl oyees being assigned to other
supervisors, or the matter was dropped by the union because it
could not dictate to managenent how it should discipline its
managers and supervi sors.

Anot her exanpl e of alleged disparate treatnent cited by M.
Di ckey concern enpl oyees charged with absenteei sm and abuse of
sick leave, including falsifying doctor's excuses. M. Dickey
takes the position that since none of these enpl oyees were
di scharged for these of fenses, which he characterized as nore
serious than his confrontation with Ms. Yoder, managenent
obviously had it in for him However, the fact is that in each
i nstance of absenteeismcited by M. Dickey, the enployee was in
fact disciplined and suspended w thout pay for the infraction
In the case of Liza Zern, she was suspended on several occasions
for absenteeism and M. Cook testified that the |ast incident
resulted in a five-day suspension with intent to di scharge her
but that under the union contract he could not nake out a case
for discharge, but that she subsequently resigned while under
charges for other offenses. Union representative Swife confirned
t hat enpl oyee Chris Watson was di scharged for falsifying a
doctor's excuse

Copi es of previous personnel actions taken against M.
Di ckey for infractions of the shop rules dealing w th absenteeism
and i nsubordination while he was enpl oyed at the Cunberland M ne,
reflect that M. Dickey had al so received verbal reprinands,
war ni ngs and suspensions, and in each case he was advi sed t hat
"future violations simlar in nature may result in nore severe
di scipline"”, (exhibit G 12 and exhibit C 13), and the



~565

notifications to himfor these infractions are signed by section
foreman Kenneth Foreman and m ne superintendent Walter Cook. The
noti ces were issued on Decenber 5 and 31, 1979, and they include
references to previous infractions concerning absenteei sm
"excessive early quite", and insubordination during various
periods in 1978 and 1979.

O her exanples of alleged disparate treatnent cited by M.
Di ckey concern incidents of fights involving mner Les Ri sor and
face boss Rich Borzani, and an incident where section boss
Denzel | Desnond al | egedly struck contract enpl oyee David Rowe.
M. Dickey clains that no discipline was neted out for these
al | eged encounters. Superintendent Cook testified that he had no
know edge of those incidents, and absent any credible evidence
that the incidents were ever reported to m ne managenent, and
t hat m ne managenent was aware of them | fail to understand how
M. Dickey expects managenent to address the problem Hearsay
statenents that these incidents were matters of "common
know edge" is insufficient to inpute any know edge of these
events to managenent.

M. Rowe testified that the supervisor who allegedly
"smacked" him and "grabbed himby the neck” did so after I|earning
that M. Rowe had been designated by his fellow mners to
"grease" the supervisor as sonme sort of "horseplay ritual" or

"practical joke". M. Rowe admtted that this was the case, and
he conceded that he did not report the incident and that he and
t he supervisor in question had never had any problens. In ny

vi ew, the Rowe-Desnond incident cited by M. Dickey as an exanple
of a supervisor "fighting” with a rank and file mner is taken
totally out of context. Since M. Rowe was a willing participant
in the prank to "grease" the supervisor, any attenpts to carry
out his mssion was undertaken at the risk of the supervisor
resisting. In short, given these circunstances, if the

supervi sor "smacked" M. Rowe, | believe M. Rowe had it com ng

M. Dickey characterizes M. Cook's apparent |ack of zeal in
publicly disciplining his supervisory personnel to be
"incredible". He also takes issue with M. Cook's testinony that
t he personnel records of supervisory personnel are not noted when
they are disciplined, and that any discipline given to
supervisors is done privately. M. Cook's position is that
supervi sory personnel do not cone under the UMA BCOA contract
provisions, and that it is nmanagenent's prerogative to deterni ne
when and how supervisors are to be disciplined. UMM District #4
Executive Board Menber Swift's testinony strongly suggests to ne
that he is in agreenent with M. Cook on this issue, and in the
grievances in which he was invol ved he conceded that the union
did not take themto arbitrati on because they could not force
managenment to discipline its managenent sal ari ed enpl oyees under
the contract.

Part of M. Dickey's argunment concerning disparate treatnment
is based on the prem se that managenent's failure to treat its
managenment enpl oyees the sane as wage and contract enpl oyees in
disciplinary matters
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is patently arbitrary and illegal. The fact is that managenent
has seen fit to run its affairs in this manner, and whether its
deci sions made in a given case involving supervisory or other
personnel may be just or fair is beside the point. Absent a
showi ng that managenent has violated any rule of |aw, the nanner
in which it chooses to run its business affairs is not a subject
for judicial scrutiny by this Conm ssion, Chacon v. Phel ps Dodge
Corp., 3 FMSHRC 2508, 2 MsSHC (BNA) 1505 (1981), appeal filed, No.
81-2300 (D.C. Gr. Decenber 11, 1981).

As for M. Dickey's argunents that other enpl oyees were
dealt with less severely than himfor nore serious offenses,
sinmply cannot reach that conclusion fromthe record in this case.
As indicated above in ny discussion and findings concerning the
di sci plining of enployees for infractions of the shop rules,
managenent' s deci sion in each of those instances was obviously
made on a case-by-case basis and on the basis of the the then
prevailing facts. Lisa Zern resigned after repeated infractions
of the absentee rule; Chris Watson was di scharged for fal sifying
doctor's |l eave slips; and M. Dickey admts and concedes that
ot her enpl oyees were suspended and di sciplined for various
infractions of the shop rules. M. D ckey would have ne
substitute ny judgnment for m ne nmanagenment in each of those
instances. This | decline to do.

Managenent's notivation for the discharge

Respondent mai ntains that the decision to discharge M.
D ckey was premi sed on the fact that managenent had reasonabl e
cause to believe through its investigation of the altercation
with Ms. Yoderthat M. Dickey had physically assaulted her by
striking her with his fist, and that this assault resulted in
physical injuries to Ms. Yoder. UMM District #4 Safety
I nspector Rabbitt testified that assum ng M. Dickey had actually
physical ly assaulted Ms. Yoder, respondent would be justified in
di scharging him (Tr. 298).

At the hearing in this case, the parties went to great
lengths to establish whether or not M. Dickey actually struck
Ms. Yoder, and the testinmony is in conflict. M. D ckey denied
that he struck Ms. Yoder with his fist, and clainmed that she
suffered her injuries during their "entangl ement” on the stairway
as he chased after her, and suggested that it was possible that
her injuries occurred when a hard hat may have fallen off during
their struggle and hit her, or that his head nmay have bunped into
her check (Tr. 741). He also testified that when Dougl as Hel d
i nterceded at the stairway, Ms. Yoder told M. Held that he
(Dickey) had hit her (Tr. 103). M. Yoder did not testify in the
i nstant case, and M. Dickey called no witnesses who may have
been present during his altercation with Ms. Yoder

The only witnesses called by the respondent with regard to
the altercation in question were M. Held and M. MNeeley. M.
Held testified that he personally did not observe M. D ckey
strike Ms. Yoder, but he confirnmed that when he encountered them
on the stairway M. Dickey had her pinned agai nst the stairway



railing with her back bent over the
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railing. He also confirmed that Ms. Yoder told himthat M.

Di ckey had struck her, that her back and jaw were sore, that she
| ost a contact lens during the altercation, and that she wanted
to go honme. She filled out an "early quit" slip and left the
m ne at approximately 3:00 a.m M. Held confirmed that M.
Yoder required no nedical attention, did not appear to be in
serious pain, and while she was enotionally upset over the

i ncident, he did not suggest that she a doctor. He also
confirmed that she |ost no subsequent time fromwork over the

i nci dent .

M. NcNeeley testified that he observed Ms. Yoder after she
was taken to the preparation plant utility room and saw bl ood on
her teeth, observed a slight puffiness on her left lower lip, and
she appeared to have been crying. He instructed one of her
fellow mners to take her to the ladies roomto "clean her up and
try to cal mher down" because she appeared to be upset.

At the hearing, respondent's counsel produced copies of
statenments taken during respondent’'s investigation of the
incident in question (exhibits R 6 through R-13). The statenents
were taken the day after the incident by M. Norris and M.
Hoover, and they include statements by Ms. Yoder and other m ne
enpl oyees who witnessed the events the previous norning. None of
the statenents are sworn or signed, no verbatimtranscripts were
made, and they are sinply summaries of the statenments nmade by the
W t nesses to nanagenent's representatves who were making the
inquiry. Further, none of the individuals who nmade the
statements in question were called to testify in the instant
case. Under all of these circunstances, while managenent saw fit
to use these statenents as the basis for its discharge action
t aken agai nst M. Dickey, | have given them no wei ght insofar as
establishing that M. Dickey had in fact struck Ms. Yoder
However, the fact | have rejected them as credi ble proof of the
actual assault on Ms. Yoder by M. Dickey does not necessarily
give rise to any conclusions that managenent’'s use of those
statenments in its decision to discharge M. D ckey was
unr easonabl e or ill egal

The question of whether there is sufficient evidence to
establish that M. Dickey actually struck Ms. Yoder is really not
that critical. In this regard, the testinmony by M. Held and M.
McNeel ey as to Ms. Yoder's physical appearance shortly after the
encounter with M. Dickey on the stairway, and her statenents to
M. Held at the tine of the event, give rise to a strong
i nference that M. Dickey struck her. However, M. Dickey is not
charged with assaulting or striking Ms. Yoder. The respondent
charged himw th "abusive and threatening conduct™ resulting in
"her multiple injuries”.

On the basis of the evidence and testinony of record before
me, | conclude and find that the respondent has established its
charge agai nst M. Dickey by a preponderance of the credible
evi dence. The fact that the respondent presented no eye-w t ness
testinmony, or conclusively proved that M. Dickey actually struck
Ms. Yoder with his fist, does not detract fromthe fact that his



abusi ve and t hreateni ng conduct towards
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Ms. Yoder was the proximate cause of her injuries. |In short, the
fact that | cannot conclude that there is sufficient evidence of
record before nme to nake a finding that M. Dickey actually
struck Ms. Yoder with his clenched fist with intent to do her
bodily harm does not nmean that m ne managenent was wong or
unreasonabl e in drawi ng that concl usion when it decided to

di scharge M. Dickey.

M. Norris, who at the tinme of the hearing in this case was
no | onger enployed by the respondent, testified as to the results
of his investigation into the incident. His investigation
i ncludes a statement by plant attendant M ke Berdar that he
wi tnessed M. Dickey strike Ms. Yoder in the face with his fist
and hard hat and that she screanmed. Oher statenments to M.
Norris indicated that Ms. Yoder told himthat M. D ckey had
struck her, and others confirned that they personally observed
her puffy and bloody Iip, and observed bl ood on the ground. M.
Norris also testified that Ms. Yoder was called as a Union
witness at the arbitration hearing, that the Union represented
M. Dickey, and that Ms. Yoder testified at that grievance
hearing that "she was highly anxi ous during that period and she
wasn't exactly sure at that point in tine what occurred, whether
she had slipped and fallen or had been struck by M. Dickey or
what exactly had occurred" (Tr. 639).

VWen M. Norris was asked whet her Ms. Yoder characterized
M. Berdar's assertion nade during the investigation or 24/48
hour neeting that he witnessed M. Dickey strike her as "a bunch
of bal oney" or "hogwash", he responded that he did not remenber
such remarks on her part. He then said that it was possible that
she said it, but that if she did, "that was not the way she said
it" (Tr. 658). He also stated that he did not recall all of the
details of the 24/48 hour neeting, but confirmed that Ms. Yoder
said she had "no recollection or she couldn't honestly say she
had been struck by M. D ckey", and when asked whet her Ms. Yoder
had actually seen M. Berdar's prior statement, M. Norris
responded that "she heard the statenent at the 24/48 hour
meeting"” (Tr. 659).

Upon refreshing his recollection fromsonme notes fromthe
24/ 48 hour nmeeting, M. Norris testified as follows during a
bench col l oquy (Tr. 664-666):

BY MR YABLONSKI

Q M. Swift asked you, he was the conpany
representative, he asked Yoder, do you think D ckey did
anything intentionally to cause you bodily harm and
then she said not intentionally.

A. That's correct.

Q He then asked Yoder, when you talked with D. Norris
in the neeting, were you upset. She said she was
upset, humiliated, and had not slept after she got a
chance to think it over, over the weekend. She didn't



really know if he had hit her, fell into her, or what.
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And,

A. That is what she said according to those notes.
ADM NI STRATI VE LAW JUDGE KOUTRAS

So at the 24/48 hour neeting, Ms. Yoder's testinony was
that she wasn't too clear on what happened two days
before, and after sleeping it off, she felt that, no, |
don't think he hit me. Isn't that the way you woul d
anal yze it?

THE WTNESS: Yes, sir.
ADM NI STRATI VE LAW JUDGE KOUTRAS:

And M. Yabl onski's next question faced with that
i nformati on would be, why did you decide to go ahead
and fire M. Dickey. Didn't you believe Ms. Yoder? |
don't want to take over your cross, M. Yabl onski.

MR, YABLONSKI: You asked the question, Judge. Let him
answer it.

THE WTNESS: There was a preponderance of evidence
other than Ms. Yoder's statenent.

ADM NI STRATI VE LAW JUDGE KOUTRAS:

In other words, you just chose not to believe M.
Yoder, and that what she was really doi ng when she
recants it was because she just didn't want to see M.
Di ckey | ose his job?

THE WTNESS: | didn't chose to believe or disbelieve.
at Tr. 667-668:

BY MR YABLONSKI :

Q You say that M. Helnms is the one that recomended
that M. Dickey be discharged to the group?

A. That was his counsel to us, that based on the
evi dence and what we had |earned in the 24/48, that we
woul d I et the suspension convert to a di scharge.

Q Just to clear up one thing, when you nmade the
decision to proceed with the discharge, you chose to
di scharge M. Dickey for threatening and abusive
conduct towards Donna Yoder, right?

A. Right.
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Q That was the sole basis of your discharge?

A. That's correct.

Q At that tinme, you had heard everything that was to
hear, | guess?

A Correct.

M. Dickey attacks the credibility of M. Norris, and at
page 21 of his brief asserts that his testinony "is fraught with
i nconsi stenci es and evasi ons” and so "clearly incredible relative
to the discharge action", M. Dickey notes that M. Norris
admtted that: he was aware that Dickey was a rowdy (597), he
did not consider the common-Ilaw rel ati onship between the parties
(610), he did not consider M. Dickey's prior record (611), he
was aware of Dickey's run-ins with managenment (647), he didn't
care about Dickey's prior good record (656), he knew Donna Yoder
repudi at ed her previous charges (657), Cook had told himDi ckey
was a radical (679), and the injury to Yoder was so slight that
she didn't need nedical attention (676).

M. Norris no longer works for the respondent, and he
confirmed that since February 1982, he has been enployed with
Kerr-McCGee in Illinois. He confirmed that when M. Dickey first
came to work for himat the preparation plant on June 21, 1981,
he was aware of his reputation as "a rowdy", and that M. Pulice
and M. Cook informed himof this after he (Norris) had inquired.
M. Norris also confirmed that M. Pulice and M. Cook also told
himthat M. Dickey was "safety consci ous and would not be a
problem (Tr. 597). M. Norris also confirmed that while M.

Di ckey worked for him M. D ckey made no safety conplaints, and
he was not aware of any safety conplaints made by M. Dickey to
any supervisors while he worked at the preparation plant (Tr.
710).

It is true that M. Norris knew that Ms. Yoder and M.
Di ckey lived together, since he lived in the same hone town. It
is also true that he did not consider their relationship in the
decision to discharge M. Dickey. Wile it is true that M.
Norris responded "that's correct”, and confirmed that he had
know edge that Ms. Yoder had repudi ated her statenent that M.
Di ckey had struck her, he went on to explain his answer and to
point out that Ms. Yoder said she was not sure of what happened.
Further, contrary to M. Dickey's characterizations of M.
Norris' testinony at transcript pg. 676, M. Norris did not
testify that Ms. Yoder's injury "was so slight" that she did not
need nedical attention. M. Norris testified that Ms. Yoder did
not repudiate the fact that she did in fact receive injuries (Tr.
675). He then confirnmed that he was informed that no doctor was
cal I ed.

Wth regard to M. Dickey's past record, while it is true
that M. Norris confirnmed that he did not |ook at his personnel
file at the tine the decision was made to di scharge M. D ckey,
the record does not support
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the conclusion that he "did not care about his prior good
record". M. Norris' testinony is that he was aware that M.

Di ckey was consi dered a good worker, but since M. Dickey had not
wor ked for hi munderground he was not aware of any reputation
that he may have had as "one of the better continuous m ner
operators”. Wile M. Norris did respond "that's correct” when
asked to confirmthat he "didn't care" how good M. Dickey's
record was, taken in context, the sane response coul d have nade
if he were asked about M. Dickey's "bad record". As previously
noted, exhibits C 12 and C 13 are copies of previous
notifications to M. Dickey concerning his violation of the shop
rul es concerning absenteei sm contain notations of previous
simlar infractions, as well as notations concerning "early

qui ts" and "insubordination”, for which M. D ckey apparently
recei ved war ni ngs and suspensi ons.

Respondent concedes that M. Dickey's prior record did not
i nfl uence the decision by managenent to di scharge hi m because the
"comm ttee" that nade that decision did not | ook at his personne
file. Respondent's position is that the group decision to fire
M. Dickey was based solely on the incident of Septenber 18,
1981, and respondent argues that this incident, standing al one
was, sufficiently grave and serious to warrant M. Dickey's
di scharge, and that he woul d have been di scharged regardl ess of
his prior record, good or bad. On the other hand, M. D ckey
takes the position that the failure of the group who decided to
fire himto consider his past record clearly indicates that they
had sonme predisposition to fire himand were sinply waiting for
an excuse to do so

M. Dickey suggests that the decision to discharge himwas
cast in concrete, and he inplies that nanagenment's investigation
was sinmply a shamto support its preordai ned decision to fire him
for his safety activities. |In support of this conclusion, M.
Dickey cites the testinony of M. Norris to the effect that M.
Hel ms advised himto "discharge M. Dickey after a thorough
i nvestigation"” (Tr. 609).

M. Norris testified that the initial decision to suspend
M. Dickey with intent to discharge, rather than to discharge him
outright, was in keeping with normal procedure in discharge cases
so that a thorough investigation could be made. Since he
considered the incident in question to be a "grave offense” and a
"severe infraction", the decision was nade to suspend M. Dickey
with the intent to discharge, and the investigation of the
i nci dent began imrediately. M. Norris then identified his notes
concerning Ms. Yoder's August 19, 1981, statenent taken during
the investigation, exhibit R 6, and he also confirned that after
taking her statenent, he met with M. Held, M. NcNeel ey, Pau
Parfitt, Bob Hoover, and J. W Boyle to "discuss the whole
situation”. He also confirnmed that he was in contact w th | abor
rel ati ons nmanager Ernie Helnms, fromthe respondent’'s corporate
Pi tt sburgh headquarters, and that his recommendation to the group
was that M. Dickey be discharged (Tr. 606). However, M. Norris
also confirned that his statenment intervieww th Ms. Yoder was
prepared before he conducted the other interviews with the crew



who w tnessed the incident the previous norning (Tr. 606).
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After careful scrutiny of all of M. Norris's testinony
concer ni ng managenent's investigation, | find nothing to support
the contention that it was sonehow "rigged" against M. D ckey.
As a matter of fact, one of the individuals who was present
during the enpl oyee interviews, and who al so gave a statenent
adverse to M. Dickey, was Vernon Baker, a UMM | ocal union
officer. Further, the record establishes that M. D ckey was
given at |east two opportunities to cone to the mne and give his
side of the story. The first opportunity was when M. Held
called himand M. Dickey hung up on him The second opportunity
presented itself when M. Norris called himand M. D ckey
advi sed himthat he had no way of getting to the m ne.

VWhile | have found that M. Pulice was hostile towards M.
D ckey because of his safety grievances and conpl aints,
respondent has established through credible testinony that,
notwi t hstanding M. Pulice's threats to fire M. D ckey, M.
Puli ce had no such authority, and there is no direct evidence
that M. Pulice ever initiated or recommended that M. Dickey be
di scharged. Further, M. Held s testinony is that he was not a
part of the group management decision to discharge M. D ckey,
and M. Dickey has presented no evidence to dispute that fact.

In his post-hearing brief, M. Dickey points out that his
| ast "safety incident" occurred in June 1981, and that his
di scharge cane just three nonths later. His conclusion is that
this is hardly enough evidence to support a finding of |ack of
coi ncidental timng between the protected activity and his
di scharge, or that his safety activities were so far in the past
that it was forgotten by the m ne managenent personnel who nade
t he decision to discharge him However, M. Norris testified that
M. Dickey cane to work for himon June 21, 1981, and as the
out si de m ne superintendent, M. Norris also supervised the
preparation plant where M. D ckey was assigned. Therefore, from
June 21, 1981 to the date of his discharge, M. Dickey's
supervisors would have been M. Norris and M. Held. Neither M.
Pulice nor M. Cook reported to, or worked for, M. Norris and
their supervisory authority over M. Dickey ceased when he
successfully bid on the surface job in the preparation plant and
reported there on or about June 21, 1981. M. Norris' supervisor
was J. W Boyl e.

Wth regard to any hostility on the part of M. Held, he
testified that M. Dickey had only worked for himfor four days
prior to his discharge, and that he considered hima good worker
and had no problens with him M. Held also testified that he
did not know M. Pulice personally and had no contacts with him
| find M. Held to be a credi ble and straightforward w tness and
cannot concl ude that he was hostile towards M. Dickey because of
any safety activities. However, since M. Held was "in the
m ddl e" of the Yoder-Dickey altercation of Septenber 18, 1981,
any "hostility” on his part would stemfromthat incident. G ven

the circunstances of that incident, | believe that any "adverse
i npression” of M. Dickey by M. Held would be justified. In any
event, | cannot conclude that M. Held had any inpact or input on

managenent's deci sion to discharge M. D ckey because of any



protected activity on his part.
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Wth regard to M. Cook, M. Dickey testified that he continually
accused himof "creating a |lot of problens”. However, neither M.
Di ckey nor anyone else testified that M. Cook ever overtly or
directly threatened to discharge M. Dickey over his safety
activities. Although M. Dickey testified that he bid on the
surface job in the preparation plant because of his fear that M.
Pulice and M. Cook would find a way to fire him on
cross-exam nation, he stated his belief that M. Pulice was also
in charge of the preparation plant, and that he (D ckey) would
not have to walk by his office every day if he were in the
preparation plant. Further, M. Dickey conceded that he and Ms.
Yoder often worked on and asked to be assigned to the sane shift,
bot h underground and in the preparation plant, (Tr. 193-194), and
M. Norris confirmed that M. Dickey and Ms. Yoder asked to work
on the sane shift in the preparation plant because of travel and
ot her reasons, and managenent "condescended and | et that occur™
(Tr. 598).

In Iight of the foregoing circunstances, | believe it is
just as likely as not that M. Dickey's bid for a surface job in
the preparation plant was made for personal reasons to acconodate
himand Ms. Yoder. M. Norris testified that the job of sanpler,
which M. Dickey bid on and held at the tine of his discharge,
was the | owest paying UMM job. Since Ms. Yoder's transfer to a
surface job in the preparation plant occurred at the sane tinme as
M. Dickey's (Tr. 597), there is just as strong an inference that
M. Dickey bid on that job to be with Ms. Yoder, rather than to
escape fromof M. Pulice or M. Cook. Since M. Dickey did not
i npress me as the type of individual who could be intimdated
over his safety activities, and since there is no evidence to
establish that M. Pulice or M. Cook ever attenpted to initiate
di scharge action against M. Dickey, | doubt very nmuch that M.
Di ckey would bid on a | ow paying union job solely because of M.
Pul i ce's conduct.

VWil e one may question M. Cook's level of tolerance with
regard to M. Pulice's conduct towards his subordinates, and M.
Pulice's lack of sensitivity and apparent |ack of manageri al
judgnment in berating and cursing his subordi nates, M. Cook
stated that he constantly counseled M. Pulice about his
shortcom ngs and his obvious |ack of discretion in dealing with
hi s subordinates. The fact that managenent did not see fit to
fire M. Pulice does not in nmy view necessarily nean that
managenment condoned his actions. The record here shows that it
was M. Cook who apparently denied M. Pulice a bonus because of
his behavior, and it was M. Cook who interceded at a grievance
and obviously directed himto apol ogi ze to M. Dickey for cursing
him Al though M. Cook denied that M. Dickey's conplaint in
this case had any direct connection with M. Pulice's
resi gnation, and while he indicated that he tried to talk M.
Pulice out of resigning, he conceded that M. Pulice's manner of
handl i ng his personnel played a role in his resignation.

M. Cook conceded that he and M. Dickey occasionally
exchanged words over safety matters and that whenever any safety
confrontations occurred on M. Dickey's shift, M. D ckey was



al ways involved in them M. Cook al so conceded that it was
possi ble that M. Pulice could have contacted those persons
responsi ble for the decision to discharge M. Dickey, but he
found this highly unlikely. As for his own role in the

di scharge, aside
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fromstating that he had no input in that decision, he testified
that he found out about it after M. Dickey had been di scharged.
However, M. Cook asserted that he considered M. Dickey to be a
conpetent and good worker, that he was safety conscious and t ook
safety matters serious, and M. Cook did not believe that M.

Di ckey's safety conplaints or grievances were frivilous or nade
to "hassl e nanagenent”.

M. Norris testified that during the interimbetween
managenent's investigation and the 24/48 hour neeting, nanely,
Septenber 19 and 21, 1981, he did discuss the facts or
ci rcunmst ances surrounding M. Dickey's discharge with M. Cook,
but he denied that he sought M. Cook's advice or that M. Cook
gave himany. He also denied that he and M. Cook di scussed M.
Di ckey's safety activities (Tr. 642). Wen asked whet her he had
simlar conversations with M. Pulice during this period of tine,
he denied that he and M. Pulice discussed M. Dickey's
di scharge, but admitted that he had conversations with M. Pulice
"but we didn't tal k about discharging Dickey at that point in
time" (Tr. 643).

Later in his testinony, when asked whet her he had earlier
testified that he never discussed M. Dickey with M. Pulice at
any time, M. Norris responded as follows (Tr. 676):

A. No. It was ny testinony that | had been brought up
to date on things that occurred around the mne by M.
Pulice and M. Cook is what | testified to earlier; and
its entirely possible that he had di scussed Di ckey.

Q Do you recall what Sam Pulice may have told you
about Ji m Di ckey?

A. | don't recall any particular incident except the
case that | actually sat it on, step three.

Q D d he have nice things to say about D ckey or not
so nice things to say about D ckey?

A | don't know.

Q well, did he tell you about having to apol ogize to
Di ckey and how he felt about that?

A | think | said once before that | didn't know about
that, whether he did or didn't.

Q So your recollection is that you vaguely may have
renenber ed conversati ons about Dickey with Sam Puli ce,
but you don't remenber what they consisted of ?

A. That's right.

Q \What about with Wvally Cook?
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A Wth Wally Cook, again, as | said earlier, it was our
routine to discuss different situations and what not that
we were handling; and that was goi ng on about the m ne.

M. Norris' testimony is in direct conflict with M. Cook's
assertion that it was "highly unlikely"” that M. Pulice contacted
anyone involved in the decision to discharge M. Dickey prior to
the maki ng of that decision. As for M. Cook's assertion that he
had no "input" into the decision to discharge M. D ckey, the
fact is that M. Norris confirnmed that he did in fact discuss the
facts and circunstances surroundi ng the di scharge with M. Cook
In response to a question as to whether he told M. Pulice that
managenment was in the process of discharging M. Dickey at the
time of their conversation, M. Norris responded as follows (Tr.
643):

A. There is comon know edge on the managenent side,
as well as the union side; and | ampretty sure that he
had been aware that M. D ckey was being di scharged.

M. Norris' testinmony that he was sure that M. Pulice was
aware of the fact that managenent was di sposed to discharge M.
Dickey gives rise to a strong inference that M. Cook was al so
aware of that fact at the tinme of his discussions with M.
Norris, and contradicts M. Cook's assertion that he found out
about it after the fact.

M. Norris confirmed that the decision to "upgrade" M.
Di ckey's suspension to a discharge was nade after managenent's
i nvestigation was conpleted, and after the conclusion of the
24/ 48 hour grievance hearing held on Monday, Septenber 21, 1981
M. Norris confirmed that M. Dickey was represented by a UMM
representative at that hearing, and he confirmed that at the
concl usion of that hearing, the managenent group who made the
decision to discharge M. Dickey "caucused" to reviewthe
i nformati on received at that hearing, that a "recommendati on" was
made to convert the suspension to a discharge, and that the
"local staff" at the mne concurred in this "recomendati on”
The group then went back into the neeting and "indicated that we
woul d not bring back M. Dickey and that the intent to discharge
stood" (Tr. 642). M. Norris identified the person who made the
"recomrendation"” to the group that M. Dickey be di scharged as
M. Helnms, and M. Norris stated that M. Hel ns advi sed the group
"that based on the evidence and what we had |learned in the 24/ 48,
that we should |l et the suspension convert to a discharge" (Tr.
667) .

Later, in response to bench questions, M. Norris explained
t he deci sional process to discharge M. Dickey as follows (Tr.

ADM NI STRATI VE LAW JUDGE KOQUTRAS: Wio nade the
decision to di scharge and at what stage; the three of
you?

THE WTNESS: Yes. There was, well, four, | guess.
It's a joint decision, you know. 1It's |like checks and



bal ances.
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ADM NI STRATI VE LAW JUDGE KOUTRAS: | got the inpression that
three people, like three men on an ad hoc committee | ooked at
all the reports, had all the information that the union put
on the table at the 24/48 hour neeting, and three of you
decide to make a recommendation as to di scharge and M.

Helms is the guy who said, fine, I concur. |1Is that the way
it happened?

THE WTNESS: He concurred, yes.

ADM NI STRATI VE LAW JUDGE KOUTRAS: M. Hel ns, he got
the file placed on the desk after three people nmade the
reconmendat i on?

THE WTNESS: After the fact. W went over the facts
of the case over the phone at that point in tine.

ADM NI STRATI VE LAW JUDGE KOQUTRAS: Wth M. Heml s?
THE W TNESS: Yes.

ADM NI STRATI VE LAW JUDGE KOUTRAS: He is down in
Pi tt sburgh?

THE W TNESS: Yes.

ADM NI STRATI VE LAW JUDGE KOUTRAS: M. Hel ns probably
said, what, sonething to the effect that it soulds Iike
you got a good case; go ahead and can the guy?

THE WTNESS: | believe that he said to discharge

ADM NI STRATI VE LAW JUDGE KOQUTRAS: Did M. Hel ns have
the prior privilege of |ooking at any of the papers,
any statenents?

THE WTNESS: | really don't know, sir.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Is this kind of a
rush, rush; you go to the 24/48 hour; you cone up with
a position and you jockey back and forth and managenent
peopl e are tal king and uni on people are talking; you
say we got to do sonething; you run out and call down
to corporate headquarters, Pittsburgh, give themthe
facts over the phone. He says sounds good to me, go
for discharge. |Is that essentially how it happened?

THE WTNESS: That's part of it, yes.

ADM NI STRATI VE LAW JUDGE KOQUTRAS: So M. Hel ns has
nore or | ess bought the reconmmendation of the three
peopl e that were right imersed in this whole
controversy?

THE WTNESS: Right.
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ADM NI STRATI VE LAW JUDGE KOUTRAS: You and M. Hoover
conducted the investigation; you and M. Hoover and M.
Boyl e had an input into the recommendation; and M.

Hel ms sinmply said, sounds good to ne. 1Is that
essentially what happened?

THE WTNESS: Right; but again, he could not override;
but at |east put that decision on hold and involve
sonmebody from Pittsburgh operations as well.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Wy would he want to
do that? 1Is there a delegation here, wouldn't you
think? What is M. Helms position now, does he have
authority over the mnes or he will pretty nuch take
what ever puni shment comes to hi mfrom managers,

woul dn' t he?

THE W TNESS: I woul d assune he is a check and bal ance
man.

ADM NI STRATI VE LAW JUDGE KOQUTRAS: What reason woul d he
have to say listen, | think you three fellows, | don't
t hi nk your recommendation holds water and | caution you
not to do it.

THE WTNESS: He could think the case was unprepared or
that the evidence that you have was not substanti al
enough.

ADM NI STRATI VE LAW JUDGE KQUTRAS: But he obviously
didn't think that in this case?

THE WTNESS: That's correct.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Wy didn't he; that
is what | amdriving at. You nust have nmade a pretty
good presentation to himover the tel ephone.

THE WTNESS: No. | think we had good evidence and it
was a serious offense.

ADM NI STRATI VE LAW JUDGE KOUTRAS: You convi nced hi m of
that, is that correct?

THE WTNESS: | don't know that | convinced him |
i nformed himthat was ny position.

ADM NI STRATI VE LAW JUDGE KOUTRAS: So in effect, what
you are telling ne then, the decision to discharge M.
Dickey ultimately was not the decision of one man; it
was a group decision between you, M. Hoover, M.

Boyl e, and M. Helns collectively?

THE WTNESS: | would say that's correct.
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ADM NI STRATI VE LAW JUDGE KOUTRAS: Who woul d you say of
all these people had a greater inpact and i nput on the
deci sion of the four of you?

THE W TNESS: | don't know. | believe it's a check and
bal ance.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Is it a closed
ball ot? You do not vote on it by ballot?

THE W TNESS: No.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Was anybody for
suspensi on of M. Dickey rather than discharge?

THE WTNESS: No; not that | recall. | don't renenber,
but I don't think so.

The thrust of M. Dickey's case is the assertion that the
managenent deci sion to di scharge hi mwas nade not because of his
encounter with Ms. Yoder, but was nade because he had becone a
"safety thorn" in managenent's side because of his conplaints and

grievances. In this regard, while |I have concluded that M.
Pulice was hostile to M. Dickey because of his safety grievances
and conplaints, | cannot conclude that M. Dickey has established

any open hostility because of his safety activities on the part
of those managenent i ndividuals who actually made the deci sion
that he shoul d be discharged. O the four individuals who nade
that decision, M. Norris was the only one called as a witness in
this case. Since M. Boyle, M. Hoover, and M. Helns did not
testify, | have no way of assessing their denmeanor or
credibility. M. Pulice did not testify, and he is no | onger

enpl oyed by the respondent, having resigned for "personal
reasons”.

M. Norris left his enploynment with the respondent in
February 1982, and is currently enployed with another conpany in
IIlinois, and he was not an enpl oyee of the respondent when he
testified in this case. Apart fromM. D ckey's grievance
concerni ng section foreman Kenny Foreman, M. Norris' testified
that he had no personal know edge of the extent of M. Dickey's
underground mne safety activities prior to his transfer to the
surface preparation plant. M. Norris conceded that he did nake
an inquiry about M. Dickey after he bid on the surface job, and
that M. Cook characterized M. D ckey was a "rowdy" or
"radical", and that he could be a "general pain in the back
problem (Tr. 676). M. Norris explained that he made the
inquiry sinply to learn the type of person who would be comng to
work for him and that he had no choice but to accept M. D ckey
because of his union bid for the job. However, M. Norris also
i ndicated that M. Cook also told himthat M. D ckey was safety
consci ous and a "good man", and there is no evidence that during
his enpl oynent tenure under M. Norris' jurisdiction M. D ckey
filed safety conplaints or grievances or otherw se caused M.
Norris any probl ens.
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M. Norris testified that at the time M. D ckey was first
assigned to himon June 21, 1981, he had no initial conversations
with him(Tr. 597). He confirmed that M. Dickey's inmedi ate
supervisor, plant engineer Rudy Dulik, reported that M. D ckey
was doing a good job as a dust sanpler, and he confirmed that in
a subsequent conversation with M. Dickey he (Norris) told him
that he was doing a good job (Tr. 599). However, on
cross-exam nation, M. Norris admtted that he was aware of M.
Dickey's "nmultiple run-ins"™ with M. Pulice, but was not clear as
to what may have caused them He also admtted it was "conmon
m ne know edge" that M. Dickey was a "a hard nose on safety"” and
had "filed a nunber of grievances relative to safety”, and that
he was aware of these facts (Tr. 648-649). |In response to a
question fromne, M. Norris stated that he "didn't know all the
background"” of M. Dickey's grievances until the hearing in this
case (Tr. 703).

Although | find M. Norris' testinony concerning his
know edge of M. Dickey's prior safety grievances at the tinme he
contributed to the decision to discharge himto be sonewhat

contradictory, | cannot discount all of his testinobny in this
case. After viewing himon the stand during his testinony, while
some of his testinmony was inconsistent, | cannot conclude that he

was hostile to M. Dickey because of his prior safety activities,
nor can | conclude that during the period June 21 to the date of
his discharge, M. Norris did anything to discourage M. Dickey's
i nvol venent in safety matters, or otherw se harassed or
intimdated him

The record in this case establishes that a nunber of mners
who filed safety conplaints and grievances simlar to M. D ckey

are still enployed by the respondent. Danny Litton was part of
the grievance filed over the mner cable (exhibit G6), and he is
still enmployed at the mine. Jane Christopher filed grievances

against a foreman for alleged acts of harassment and cursing, and
whil e no action was apparently taken agai nst the foreman, M.
Chri st opher was taken off his crew (Tr. 320), and is still

enpl oyed at the mine. Bruce Diges testified that M. Pulice
threatened to fire himif he didn't "sever his relationship” with
M. Dickey. M. Diges confirned that he had received several
"absentee notices" from managenent, but he is still enployed at
the mne. M. Dugan, who worked under M. Norris' jurisdiction,
filed a grievance against M. Pulice because he cursed him and

M. Dugan is apparently still enployed at the mne. Gven these
circunstances, | reject M. Dickey's assertion that his discharge
has had a "chilling effect” on the work force and that mners are

afraid to exercise their rights. The record in this case sinply
does not support that conclusion, and based on the testinony of
record in this case, | cannot conclude that the mners who are
enpl oyed at the Cunmberland M ne are passive and inactive when it
conmes to the exercise of their rights to file grievances and
conpl ai nts.

It seens clear to ne under Pasula and its progeny, once a
showi ng has been made that a m ne operator's disciplinary
decision was tainted or notivated "at least in part” by a mner's



protected activity, the burden then shifts to the m ner operator
to show that while this may be true, m ne managenent was al so
notivated by the miner's unprotected activity,
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and that managenent woul d have taken the adverse action against
the mner in any event for the unprotected activity alone. The
Conmi ssi on, in Chacon, supra, held that a mine operator has
carried its burden in establishing its nmotive for an adverse
action if it can establish that such action was "not plainly

i ncredi bl e or inplausible".

M. Dickey has established by a preponderance of all of the
credible testinony and evidence in this case that he did in fact
file a nunber of safety conplaints and grievances agai nst m ne
managenent personnel during his underground enpl oynment at the
m ne. He has al so established that these conplaints and
grievances resulted in hostility and ani nosity agai nst hi m by
m ne foreman Sam Pulice, and that M. Pulice's conduct towards
M. Dickey was a direct result of M. Dickey's safety conplaints
and grievances. Although M. Pulice had no authority to carry out
his threats to fire M. Dickey, | believe it is reasonable to
infer fromthe record in this case that M. Cook was not
conpletely oblivious to the fact that M. D ckey was a source of
irritation to M. Pulice because of his safety activities. It is
al so reasonable to infer that, notw thstanding M. Cook's
assertions that M. Dickey was a good worker and safety
consci ous, M. Cook did not totally erase M. Dickey's safety
activities fromhis mnd during the investigation conducted by
managenent i mredi ately prior to his discharge.

VWile | find M. Cook and M. Norris to be generally
credi ble witnesses, their contradictory and sonewhat equi voca
testinmony concerning certain conversations and contacts between
them as well as M. Pulice, during the interim between the
i nci dent of Septenber 18, 1981 and the 24/48 neeting held on
Septenber 21, 1981, give rise to a strong inference that M. Cook
and M. Pulice made known to M. Norris all of M. Dickey's prior
safety activities and grievances, and that M. Norris, as one of
t he group who decided to di scharge M. Dickey, was not totally
di vorced fromthese past events at the critical tinme that
deci si on was bei ng considered. Further, while M. Boyle, M.
Hel ms, and M. Hoover did not testify in this proceeding, I
bel i eve the testinmony by those who did establishes that these
i ndividuals were also aware of M. Dickey's past safety grievance
and conplaint history at the tinme of managenent's di scharge
del i berati ons.

G ven the foregoing findings and concl usi ons, although the
timng of his discharge did not conme directly after or fairly
close to his |last safety conplaint, and even though | have found
a lack of disparate treatnent on nmanagenent's part in di scharging
him the record in this case, taken as a whole, does establish a
strong i nference that the managenent decision to discharge M.

Di ckey was notivated in part by his past safety grievances and

conpl aints. However, the critical question here is whether the

respondent has nonet hel ess established a credible justification
for the discharge, and if so, whether its decision to discharge
M. Dickey woul d have been nmade in any event regardl ess of his

protected activity.



Wth regard to M. Dickey's argunents and inferences that
managenent's failure to | ook at his personnel file before making
the decision to fire himsupports a concl usion that managenent
was predisposed to fire him
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respondent' s responsi ve and persuasive argunment that managenent
believed it had sufficient reasons and cause to support the

di scharge is just as believeable and not patently inplausible.

As a matter of fact, M. Dickey's counsel conceded as much during
the foll owi ng bench colloquy during the hearing at Tr. 631-634:

ADM NI STRATI VE LAW JUDGE KOQUTRAS: That is a little bit

al ong what | commented on earlier, M. Yablonski. It
seens to ne that your theory is, if your theory
prevails, | nmean, if United States really wanted to get

rid of a trouble maker |ike you say they believed M.

Di ckey was, it seens to nme they'd have a | ocked case.
They woul dn't do such a slipshod job, quite frankly, on
the letter of charging him and they woul d have been
specific in there; assaulted a supervisor

i nsubordination in that he refused to | eave the

prem ses, you were forced to call a guard, and they
woul d have this down here, A through Z, and by God,
they'd have a | ocked case against M. Dickey, but in no
way in the world do we have that, but here we have got
quite frankly a letter, a statenment of charges that

| eaves very nuch to the imagination; and that is it.

One of the critical questions in this case is whether
am bound by that, or whether | amgoing to |l et her cone
on after the fact and try to show how the real reason
for di scharge was insubordi nation, throwi ng the hat at
M. Held, physically putting his hands on himand al
that business. That is all hindsight as far as | am
concerned. It cuts both ways here.

MR, YABLONSKI: | understand it cuts both ways, Judge
but | suspect and | have seen enough of these
arbitrations to know, that they took what they thought
was their best to get this guy. They didn't think they
needed anynore than that and they went with what they
had.

ADM NI STRATI VE LAW JUDGE KOUTRAS: You nean in
arbitration?

MR YABLONSKI: That's right; in their initial charge
agai nst him

ADM NI STRATI VE LAW JUDGE KOUTRAS: \What that is, | am
saying, so that if that is what happened, how can you
now argue that they had sone devious notive as a safety
activist?

MR YABLONSKI: | think this was the basic notivation
everything they did. Sure, they were waiting for this
guy to do this and then they grabbed him They went
wi th whatever they felt they needed and that is what

t hey chose.
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ADM NI STRATI VE LAW JUDGE KOUTRAS: That is an unusual
argunent, M. Yablonski. The problemis, all these
argunents are made wel| after the fact.

MR, YABLONSKI: But the fact of the matter is, Judge
they'd have a serious problem even proving what they
charged. W haven't seen an eye witness yet as to this
thing. Donna Yoder has never been here to testify as
to what heppened.

ADM NI STRATI VE LAW KOQUTRAS: Were is she? Can't you
subpoena her? You have got the burden here; the
initial burden.

MR, YABLONSKI: Let ne proceed with ny
cross-exanination on this, and then we will see if we
need Donna Yoder.

After careful and considered scrutiny of the entire record
in this case, | conclude and find that the respondent’'s decision
to discharge M. Dickey, as nmade by the nanagenment personne
designated and charged with maki ng that decision, was nade
because of his altercation with Ms. Yoder on Septenber 18, 1981
and were it not for that incident, M. D ckey would not have been
di scharged and woul d still be in the respondent's enpl oy.
reject M. Dickey's argunment that because of his asserted Conmon
Law relationship with Ms. Yoder at the tine the incident took
pl ace on mine property, managenment should have treated the
i ncident as sonething different fromthe usual confrontation
between two enpl oyees. The fact is that at the time of the
altercation, M. Dickey and Ms. Yoder were m ne enpl oyees, and
the fact that m ne nanagenent treated them as such and
di sregarded or refused to consider their relationship for
pur poses of making an adverse disciplinary decision under the
appl i cabl e mne shop rul es does not establish that nanagenent
acted arbitrarily or exceeded its legitimate interests in
disciplining its owmn work force

As indicated earlier in ny findings and concl usi ons
concerning the altercation of Septenber 18, 1981, the information
avai l able to the m ne managenent deci sion nmakers at the tinme of
its investigation, including the information devel oped during the
24/ 48 neeting at which M. Dickey was represented, supports the
charges | odged against him |In addition, M. Norris' testinony
t hat managenent considered the incident to be a nbost serious and
aggravated of fense because it did in fact result in injuries to
Ms. Yoder at the work site and coul d have happened around novi ng
machi nery, thus exposing M. Yoder to the potential for nore
serious injuries, cannot be totally discounted. | conclude and
find that respondent had anple justification for taking the
adverse personnel action that it did take in this case.

I conclude and find that the respondent has established that
it would have discharged M. Dickey for his unprotected activity
alone, that is, his altercation with Ms. Yoder, and this
conclusion and finding is nmade by ne
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after careful consideration and review of the record taken as a
whol e, including all of the testinmony and evi dence adduced by the
parties at the hearing in this case. |In short, | believe that
the respondent has carried its burden as enunci ated by the Pasul a
line of cases, as well as the nore recent Conmi ssion decisions on
this subject; Bradley v. Belva Coal Conmpany, supra; MSHA ex rel
Johnny N. Chacon v. Phel ps Dodge Corp., supra; Lloyd Brazell v.

I sl and Creek Coal Conpany, 4 FMSHRC 1455 (1982).

Concl usi on and O der

In view of the foregoing findings and concl usi ons,
conclude and find that the record in this proceedi ng does not
establish by a preponderance of any reliable, credible, or
probative evidence that the respondent discrim nated agai nst the
conpl ai nant because of any protected safety activities on his
part. Under the circunstances, the conplaint IS D SM SSED, and
the relief requested IS DEN ED

Ceorge A. Koutras
Admi ni strative Law Judge



