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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 81-339-M
PETI TI ONER A. C. No. 35-03057-05001 R
V.

Rockline Inc., Pit & Plant
ROCKLI NE, | NCORPORATED
RESPONDENT

DECI SI ON

Appearances: WIlliamW Kates, Esq., Ofice of the Solicitor
U S. Department of Labor, Seattle, Washington
for Petitioner;

M. Carl Linebarger, President, Rockline, Inc.
The Dalles, O egon, Pro Se.

Bef or e: Judge Vai
STATEMENT OF THE CASE

This civil penalty case is brought under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. [801 et seq. (Supp. Il
1979) ("the Act"). Petitioner seeks an order assessing a civil
nmonet ary penalty agai nst the respondent for allegedly refusing to
all ow an aut horized inspector of the Mne Safety and Health
Admi ni stration ("MSHA") onto the property where respondent was
operating its portable crusher. In its answer, respondent
all eges, in effect, that there was no violation of the Act.

A hearing in this case was initially set for July 13, 1982,
but was continued at the request of respondent's counsel due to
his illness. The case was reset for Septenber 20, 1983, in
Portl and, Oregon, where respondent’'s President, Carl Linebarger
appeared, w thout counsel, and stated that he would represent the
respondent in this matter as he did not wish to incur the
addi ti onal expense of |egal fees. Both parties waived the right
to file briefs.

FI NDI NGS OF FACT

1. Rockline, Incorporated ("Rockline"), is a corporation for
whi ch Carl Linebarger is the president and mgjority stockhol der
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2. Rockline is a small portable crushing operation enploying four
enpl oyees and Li nebarger. On April 22, 1981, the crusher and
ot her equi pment used in mning rock was | ocated on | and | eased
fromthe Port of the Dalles, Oregon. The operation had been
| ocated at this site for approximately two years. In addition to
the crusher | ocated there, respondent had constructed a | arge
buil ding and noved in a trailer to be used as an office.

3. Respondent has no history of a prior MSHA inspection or
violations at the site involved in this case. However, respondent
had experienced a prior MSHA i nspection and received viol ations
at a different location in 1979.

4. At approximately 9:30 in the norning, on April 22, 1981
MSHA i nspector Robert Funk arrived at respondent's mine site for
t he purpose of conducting a safety and health inspection. He
drove through an entrance, past the trailer (office), and a blue
buil ding | ocated near the entrance. He continued down to where
the rock crusher was |located. A truck was being | oaded at the
crusher when Funk drove up. A conversation was had between Funk
and Li nebarger at the crusher site and then they drove in their
separate vehicles back to an area near the trailer. Linebarger
got out of his truck and told Funk he would not allow himto
i nspect the operation at this location

5. Funk returned to his office and issued citation No.
587744 to respondent on April 22, 1981, alleging a violation of
103(a) of the Act. (FOOTNOTE 1)

DI SCUSSI ON

At the hearing, MSHA inspector Funk described the events
that led up to the issuance of the citation in this case. He
testified that after arriving at respondent's mne at about 9:30
a.m on April 22, 1981, he drove his governnent vehicle through
the entrance past a large blue building on the right and a
trailer located on the left of the road. He continued on this
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road approxi mately 300 yards to where the crusher was | ocat ed.
The vehicle he was driving had United States governnent |icense
pl ates and mar ki ngs on the door. Wen he arrived at the crusher
the truck was being | oaded. Linebarger notioned Funk to park his
car near his pickup which he did. Funk got out of his car and
wal ked over to Linebarger and attenpted to introduce hinself and
present his card. Funk testified that Linebarger started yelling
at himand asking Funk if he "could read the signs" and that he
was "yelling" and "cussing" MSHA and the governnent in general
(Transcript at 19).

Li nebarger told Funk to follow himup to the office. After
arriving at the trailer, again Linebarger raised his voice and
said, "The only reason | don't shoot you right where you stand
is, I want to take four or five of you government S.OB.'s with
me." Funk stated he thought there was a rifle in a rack on the
back wi ndow of Linebarger's pickup (Tr. at 22). Then Li nebarger
stated that the only way he would all ow an inspection would be if
he (Funk) was acconpanied by a U S. Marshall (Tr. at 23). Funk
got back in his car and left the prem ses.

Li nebarger denies that he nmade the above statenents except
as to the need for Funk to bring a U.S. Marshall to inspect (Tr.
at 39, 55). Linebarger testified that there was a 4 x 8 foot
sign posted near the office which read "Sal esnen, Visitors,

Pl ease Apply at Ofice. Do Not Enter Shop or Wrk Area Wt hout
Perm ssion."” (Exhibit R1).

Li nebarger testified that when Funk arrived at the crusher
he parked his vehicle in front of the crusher bl ocking the access
of trucks to be | oaded and requiring the crusher to be shut down
(Tr. at 54, 55). Linebarger told Funk to nove his car and to
follow himup to the office. He stated that he expl ained to Funk
t hat Linebarger had rules and regulations to go by for the health
and safety of his enployees and the public and if Funk woul dn't
follow them he (Linebarger) would refuse to allow Funk to
conduct an inspection unless he was acconpanied by a U S.

Marshal |l (Tr. 38, 39).

Respondent submitted evidence of prior inspections at
different plants in 1974 by M ning Enforcenent and Safety
Admi ni stration ("MESA"). He had received several citations in
whi ch reference was made that, "The cooperation of all persons
contacted during the inspection was greatly appreciated" (Exh.
R-8). It is Linebarger's position that he had been inspected in
t he past and al ways cooperated with the enforcenment agency.
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The evidence further reveal ed that the respondent had been
i nspected by MSHA in 1979 at a different |ocation and received
six citations which were all abated (Exh. P-2).

Al though there is conflicting testinmony in this case as to
what was said by the parties on the date of the attenpted
i nspection, | find there is no dispute that the inspector was
refused the opportunity to inspect respondent’'s operation. This
is an obvious violation of section 103(a) of the Act which
specifically provides that frequent inspections shall be nade
wi t hout a requirenment of advance notice and that the inspectors
have a right to entry to, upon, or through any mne. On June 17,
1981, the United States Supreme Court held that the M ne Act
provi des for nonconsensal warrantless inspections and that such
i nspections do not violate the Fourth Amendnent. Donovan v.
Dewey, 49 U S.L.W 4748 (U.S. June 17, 1981), No. 80-9011, ---
US. ---- (1981). In Secretary v. \Waukesha Linme and Stone
Conmpany, Inc., 3 FMSHRC 1702 (July 6, 1981), the Conm ssion
decided that a refusal to permt an inspection is a violation of
the Act for which a penalty nust be inposed.

In light of the foregoing, |I find a penalty is warranted in
this case. The respondent does not deny that he refused the
i nspector access to conduct an inspection on his prenises but
i nstead argues that the inspector should have read the posted
signs and stopped at the office prior to driving down to the
crusher. | am not persuaded that the respondent’'s position is
supported by the facts in this case. The inspector denies seeing
the sign alleged to have been erected at the entrance and as
evi denced by photos submtted at the hearing (Exhs. R 1, R2, R3
and R-4). It is difficult to believe these signs were not noticed
by the inspector, if they were actually at their alleged |ocation
near the entrance to the property. However, | have carefully
consi dered the conflicting testinmony of inspector Funk and
Li nebarger regardi ng the signs and conversations on April 22,
1981. Based upon ny observation of the w tnesses at the hearing
and the evidence subnmitted, | find that the testi nony of the
i nspector to be nore credi ble than that of Linebarger. Even
assum ng, however, that the signs were | ocated as all eged by
respondent, entry onto the prem ses by the inspector is not to be
predi cated upon acquiring prior approval. This is a very smal
operation and the crusher was | ocated near the entrance. It is
reasonabl e for the inspector to drive to that |ocation to observe
the operation. It does not appear reasonable and rational for the
respondent to refuse an MSHA inspection, if the only basis is
that the inspector nmay have parked in the wong area, as all eged
by Li nebarger, or driven by signs directed to "Visitors and
Sal esnmen”.

PENALTY
The petitioner seeks a penalty agai nst respondent of

$1, 000. 00 based upon a speci al assessnent. For sone unexpl ai ned
reason, the petitioner's records indicated that the respondent
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had no history of prior inspections or citations. However, at the
heari ng, evidence was submitted that there were six prior
citations issued and abated as a result of an inspection by MSHA
of the respondent at a different location (Exh. P-2). This fact
does not indicate a pattern of past behavior on respondent's part
to prevent MSHA inspections. Also, there is evidence of
respondent's cooperation with MESA, the prior mne safety and
heal th enforcenent agency. These facts woul d persuade ne that the
circunstances in this case, although unjustified, are not

evi dence of a pattern of behavior or attitude suggesting the

i nposition of a penalty in the anmount suggested by the
petitioner. | find that a penalty of $500.00 is reasonable in
thi s case.

CONCLUSI ONS OF LAW

1. The respondent is subject to the jurisdiction of the Act.
The undersi gned Judge has jurisdiction over the parties and
subj ect matter of these proceedi ngs.

2. Respondent viol ated section 103(a) of the Act as alleged
in Gtation No. 587744.

4. A reasonable penalty in this case is $500. 00.

Citation No. 587744 is AFFIRVED and respondent is ordered to
pay a civil penalty of $500.00 within 40 days of the date of this
deci si on.

Virgil E. Vai
Admi ni strative Law Judge

e

~FOOTNOTE_ONE
1 Section 103(a) provides in pertinent part:

Aut hori zed representatives of the Secretary * * *
shal I nake frequent inspections and investigations in coal or
other mnes * * * |n carrying out the requirenents of this
subsection, no advance notice of an inspection shall be provided
* * * [and the authorized representative] shall have a right of
entry to, upon, or through any * * * mne



