CCASE:

WESTMORELAND COAL V. SCL (MBHA)
DDATE:

19840511

TTEXT:



~1267

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

WESTMORELAND COAL COVPANY,
CONTESTANT

V.

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT

UNI TED M NE WORKERS OF
AMERI CA,
RESPONDENT

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER

V.

WESTMORELAND COAL COVPANY,
RESPONDENT

CONTEST PROCEEDI NG

Docket No. WEVA 82-340-R
O der No. 2002585; 7/15/82

Docket No. WEVA 82-341-R
O der No. 2002586; 7/15/82

Docket No. WEVA 82-342-R
O der No. 2002587; 7/15/82

Docket No. WEVA 82-343-R
O der No. 2002588; 7/15/82

Docket No. WEVA 82-344-R
O der No. 2002589; 7/15/82

Docket No. WEVA 82-345-R
O der No. 2002590; 7/15/82

Docket No. WEVA 82-346-R
O der No. 2002591; 7/15/82

Docket No. WEVA 82-347-R
O der No. 2002592; 7/15/82

Docket No. WEVA 82-348-R
O der No. 2002593; 7/15/82

Docket No. WEVA 82-349-R
O der No. 2002594; 7/15/82

Docket No. WEVA 82-350-R
O der No. 2002595; 7/15/82

Docket No. WEVA 82-351-R
O der No. 2002596; 7/15/82

Docket No. WEVA 82-352-R
O der No. 2002597; 7/15/82

Ferrell No. 17 M ne
ClVIL PENALTY PRCCEEDI NG

Docket No. WEVA 83-73
A. C. No. 46-02493-03504

Docket No. WEVA 83-143
A. C. No. 46-02493-03515

Ferrell No. 17 M ne






~1268
DECI SI ON APPROVI NG SETTLEMENT
AND DI SM SSI NG NOTI CES OF CONTEST

Bef or e: Judge Steffey

Counsel for both the Secretary of Labor and West norel and
Coal Conpany (WCC) filed on April 20, 1984, in the above-entitled
proceeding a notion for approval of settlement and for dism ssa
of the notices of contest. Under the parties' settlenent
agreement, WCC has agreed to pay reduced civil penalties totaling
$38, 000 instead of the civil penalties totaling $55, 040 proposed
by MSHA

In orders issued in this proceeding on May 4, 1983, and
August 2, 1983, | consolidated the civil penalty issues raised in
Docket Nos. WEVA 83-73 and WEVA 83-143 with the issues raised in
the notices of contest which seek review of 13 w thdrawal orders
i ssued on July 15, 1982, under the unwarrantable-failure
provi sions of section 104(d) of the Federal Mne Safety and
Heal th Act of 1977. The aforesaid order of May 4 also granted in
part notions for summary decision filed by WCC and, in doing so,
vacated all 13 of the withdrawal orders as having been issued in
error under section 104(d) of the Act. The order of May 4 held,
however, that the violations alleged by MSHA in the 13 orders
survived vacation of the orders so that the 13 viol ations would
have to be considered on their nerits in the civil penalty cases
(I'sland Creek Coal Co., 2 FMSHRC 279 (1980), and Van Mil vehil
Coal Co., Inc., 2 FMBHRC 283 (1980)). The parties' settlenment
agreement renders noot the issues raised in the notices of
contest and nakes it appropriate for me to grant the notion for
di sm ssal of the notices of contest, as hereinafter ordered.

Section 110(i) of the Act lists six criteria which are
required to be considered in determning civil penalties. The
proposed assessnent sheet in the official file in Docket No. WEVA
83-143 shows that WCC produces about 5,866,000 tons on an annua
basi s which supports a finding that WCC is a | arge operator
Consequently, to the extent that civil penalties are based on the
criterion of the size of the operator's business, the penalties
shoul d be in an upper range of magnitude.

There is no information in the official file or in the
noti on for approval of settlement pertaining to the operator's
financial condition. The Conm ssion held in Sellersburg Stone
Co., 5 FMBHRC 287 (1983), that if an operator supplies no facts
regarding its financial condition, a judge may find that an
operator is able to pay civil penalties. In the absence of any
facts to support a contrary conclusion, |I find that WCC s ability
to continue in business will not be adversely affected by the
paynment of civil penalties. Therefore, no civil penalties
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in this proceeding need to be reduced under the criterion of
whet her the payment of penalties would cause the operator to
di sconti nue in business.

The proposed assessnent sheet in the official file in Docket
No. WEVA 83-73 shows that WCC had less than .3 of a violation per
i nspection day when its history of previous violations is
eval uat ed under the assessnment procedures used by MSHA, as
described in 30 C.F.R [100. 3(c). Wen an operator has | ess than
.3 of a violation per inspection day, MSHA assigns zero penalty
poi nts under section 100.3(c). There are no facts in the record
to show that MSHA incorrectly evaluated the criterion of WCC' s
hi story of previous violations. Consequently, none of the
penalties to be assessed in this proceeding need to be increased
under the criterion of the operator's history of previous
vi ol ati ons.

Three criteria remain to be considered, nanely, negligence,
gravity, and whether the operator denonstrated a good-faith
effort to achieve rapid conpliance after the violations were
cited. The circunstances involved in the citing of the 13
violations involved in this proceeding are unique so that al
three of the remaining criteria should be borne in mnd in Iight
of the facts hereinafter discussed.

An expl osi on occurred on Novenber 7, 1980, in the 2 South
Section of WCC's Ferrell No. 17 Mne. Five miners were killed in
the explosion. Immediately after rescue and recovery operations
had been conpleted, the 2 South Section was seal ed off and MSHA
has not yet conpleted its physical inspection of the 2 South
Section. Al though other sections of the mne were allowed to
produce coal after MSHA' s investigation was conpl eted, except for
the sealed off 2 South Section, the notion for approval of
settlenent (p. 2) states that the Ferrell No. 17 Mne is
presently closed inits entirety and that it is doubtful if the 2
South Section will ever be reopened.

The notion for approval of settlement states that WCC,
wi thout regard to its potential civil and crimnal liability,
cooperated fully in the investigations of the disaster
Subsequently, WCC and several of its enployees were indicted for
violations of the Act with respect to the expl osion. WCC
ultimately pleaded quilty to 16 violations and paid a total of
$600,000 in fines. As part of the disposition of the crimna
charges, WCC al so nmade $475,000 in charitable contributions for
i nproved health care, the education of physicians, and safety
training in Boone County, West Virginia, where the Ferrell No. 17
M ne is |ocated.

The 13 violations involved in this proceeding were al
witten on July 15, 1982, by an inspector in Arlington, Virginia,
on the basis of his exam nation of sworn statenents obtained by
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MSHA' s investigators in Decenber 1980. The all eged viol ations
pertain to conditions which the i nspector thought contributed to
t he expl osi on which occurred on Novenber 7, 1980. MSHA proposed

| arge penalties ranging from $5,000 to $10,000 for six of the

al l eged violations and all of those violations are alleged in the
proposal for assessnment of civil penalty filed in Docket No. WEVA
83-143. MSHA proposed the |large penalties in Docket No. WEVA
83-143 under section 100.5 of its assessnent procedures which
specify that MSHA may wai ve the use of the formula described in
section 100.3 and propose penalties under section 100.5 by making
narrative findings pertaining to the six criteria. The renaining
seven violations were alleged by MSHA in the petition for
assessnment of civil penalty filed in Docket No. WEVA 83-73. The
penal ties proposed for those seven violations range from $420 to
$655 and were determ ned by assigning penalty points as described
in section 100.3 of MSHA's assessnent procedures.

VWil e the discussion above is hel pful for an understanding
of how the alleged violations in this proceeding were cited and
how t he penalties were proposed, it does not specifically show
why WCC s agreenment to pay $38,000 in civil penalties, as opposed
to the $55,040 in civil penalties proposed by MSHA, is justified
when eval uated under the six criteria. That sort of show ng
cannot be denonstrated w thout maki ng a specific exam nation of
the violations which were alleged. | shall briefly consider each
of the alleged violations under the docket nunber in which the
respective civil penalties were proposed by NMSHA

Docket No. WEVA 83-143

As previously indicated above, all of the alleged violations
were cited in orders witten pursuant to section 104(d) of the
Act. Since | have already found in nmy order issued May 4, 1983,
that all 13 of the orders are invalid, they will hereinafter be
di scussed as vacated orders, but the violations alleged in the
orders survived the vacation of the orders because they could
have been issued as valid citations pursuant to section 104(a) of
the Act (Island Creek Coal Co., 2 FMBHRC 279 (1980), and Van
Mul vehi I | Coal Co., Inc., 2 FMSHRC 283 (1980)).

Vacated Order No. 2002586 alleged a violation of section
75. 316 because permanent stoppings had been replaced by plastic
stoppi ngs and the plastic stoppings had not been properly
mai nt ai ned. MSHA believed that the inproperly maintained
stoppi ngs may have prevented air fromgoing to the 2 South
Section where the explosion occurred. MSHA proposed a maxi mum
penal ty of $10,000 for the aforesaid violation and WCC has agreed
to pay in full that proposed penalty. Since WCC is paying the
maxi mum penalty permtted by the Act, no discussion is required
to justify the settlenent proposal with respect to the violation
all eged in vacated Order No. 2002586.
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Vacated Order No. 2002587 alleged a violation of section 75.316
because WCC had failed to follow its approved ventilation plan by
not providing crosscuts at or near the face of each entry before
the entries were abandoned. The order states that there is no
evi dence to show that it was unsafe to devel op the required
crosscuts. MSHA considered the violation to have been serious, to
have been associated with a high degree of negligence, and
proposed a penalty of $5,000 which WCC has agreed to pay in full
I nasmuch as MSHA properly proposed a | arge penalty whi ch WCC has
agreed to pay in full, no discussion is required to justify
acceptance of the settlenment proposal with respect to vacated
Order No. 2002587.

Vacated Order No. 2002588 alleged that a violation of
section 75.316 occurred because WCC had frequently failed to keep
in a closed position the ventilation doors which had been
installed in 1 South between 1 East and 1 West. MSHA consi dered
the violation to have been very serious, to have been associ at ed
with a high degree of negligence, and proposed a penalty of
$8, 000, whereas WCC has agreed to pay a reduced penalty of
$2,500. A reduction is justified in this instance because the
| anguage used in citing the violation speaks of "nunerous
occasions during the course of |ast year" when the doors were not
closed. If a hearing had been held, it is doubtful that NMSHA
woul d have been able to prove that the doors were open at the
time the expl osion occurred so as to support a finding that
failure to keep the doors closed specifically contributed to the
cause of the expl osion.

Vacated Order No. 2002589 alleged a violation of section
75. 305 because WCC s section foreman adnmitted that he did not
exam ne at |east one entry of each intake and return air course
inits entirety when he nmade a weekly exam nation for hazardous
conditions. The section foreman traveled in the track entry and
made intermttent exam nations of the intake and return entries.
MSHA considered the violation to have been very serious, to have
been associated with a high degree of negligence, and proposed a
penal ty of $8,000, whereas WCC has agreed to pay a reduced
penal ty of $2,500. A substantial reduction is warranted in this
i nstance because the section foreman's failure to exam ne the
intake and return entries in their entirety during a weekly
i nspection could hardly be shown to have directly contributed to
t he expl osi on.

Vacated Order No. 2002590 alleged a violation of section
75. 303 because WCC s personnel were not making preshift
exam nations on each shift prior to the entrance of mners into 2
South for the purpose of renoving mning equi pnent during a
2-week period in | ate August and early Septenber 1980. NMSHA
considered the violation to have been extrenely serious, to have
been
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associated with a very high degree of negligence, and proposed a
penal ty of $10,000, whereas WCC has agreed to pay a reduced
penal ty of $6,000. A reduction in the proposed penalty in this
instance is also warranted because no facts are given in the file
or MSHA's narrative findings which show how a failure to nmake a
preshift exam nation during a 2-week period in August and

Sept ember woul d have contributed to an expl osi on which occurred
on Novenber 7, 1980

Vacated Order No. 2002593 alleged a violation of section
75. 303 because WCC s personnel failed on Novenber 7, 1980, to
make an inspection for nethane and oxygen deficiencies in the 2
Sout h Section within 3 hours before five mners entered that
section for the purpose of retrieving sone track rails. The
mners entered the 2 South Section about 1:55 a.m and were
killed by the expl osion which occurred a short tine |ater. NMSHA
considered the violation to have been extrenely serious, to have
been associated with a very high degree of negligence, and
proposed a maxi mum penalty of $10, 000 which WCC has agreed to pay
in full. WCC s agreenent to pay the proposed maxi num penalty
makes it unnecessary to discuss the matter of whether the
settl enent proposal may be accepted with respect to the violation
all eged in vacated Order No. 2002593.

Docket No. WEVA 83-73

Vacated Order No. 2002585 alleged a violation of section
75. 322 because WCC s personnel had nade a change in ventilation
on Cctober 27, 1980, which materially affected the nmain air
current. MSHA assessed a penalty under the provisions of section
100. 3 by assigning a maxi mum nunber of points under the criteria
of negligence and gravity which resulted in a proposed penalty of
$655, whereas WCC has agreed to pay a reduced penalty of $250. A
reduction in the proposed penalty is justified in this instance
because there is nothing in the order to show that a change in
ventilation on Cctober 27, 1980, contributed to the expl osion
whi ch occurred over a week afterwards. Al so the change in
ventilation involved stopping one out of two fans. There is
nothing to show that only one fan was bei ng used on Novenber 7,
1980, when the expl osion occurred.

Vacated Order No. 2002591 alleged that a violation of
section 75.314 occurred because WCC s personnel frequently failed
to make the required exam nations in idle and/or abandoned areas
not nmore than 3 hours before m ners who check and install punping
equi prent entered such areas to work. MSHA assigned a maxi mum
nunber of penalty points under the criteria of negligence and
gravity and proposed a penalty of $655, whereas WCC has agreed to
pay a reduced penalty of $250. The parties' agreenent to reduce
the penalty in this instance is also justified because the order
fails to explain how the alleged violation contributed to the
occurrence of the explosion on Novenber 7, 1980.
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Vacated Order No. 2002592 alleged a violation of section 75.303
because WCC s personnel failed to nmake the required pre-shift
exam nati on of haul ageways and travel ways within 3 hours
precedi ng the onconming shift. The order states that inspections
of haul ageways and travel ways were nmade, but the exam nations
were made at the start of the shift while the mners were on
their way to the working sections. MSHA assigned | ess than the
maxi mum nunber of penalty points under the criteria of negligence
and gravity and proposed a penalty of $420, whereas WCC has
agreed to pay a reduced penalty of $200. A reduction in the
proposed penalty is warranted in this instance because the order
shows that WCC s personnel did nmake exami nations of the
haul ageways and travel ways before m ners began working, but did
not make the exam nations at the required tine.

Vacated Order No. 2002594 alleged a violation of section
75. 303 because WCC s personnel failed on Novenber 7, 1980, to
make a preshift examnation in the 3 East off 2 North Section
within 3 hours before mners entered that section. MSHA assigned
a maxi mum nunber of penalty points, and al nost a maxi num nunber
of penalty points, under the criteria of negligence and gravity,
respectively, and proposed a penalty of $500 which WCC has agreed
to pay in full. MSHA properly proposed a penalty of $500 because
the failure to performthe preshift exam nation occurred on the
same day as the explosion even though the failure to nake the
preshift exam nation, in this instance, did not pertain to the 2
Sout h Section where the expl osion occurred.

Vacated Order No. 2002595 alleged that a violation of
section 75.303 occurred because WCC s personnel failed to nmake a
preshift exam nation in the 1 East Section on Cctober 24, 1980,
before miners entered that section to recover belt structures.
MSHA assi gned the maxi mum nunber, and al nost the nmaxi mum nunber,
of points under the criteria of negligence and gravity,
respectively, and proposed a penalty of $500 which WCC has agreed
to pay in full. MSHA properly proposed the penalty in this
i nstance and WCC s agreenment to pay the full anount should be
appr oved.

Vacated Order No. 2002596 alleged a violation of section
75. 301 because the rescue team while recovering the bodies of
five miners killed by an expl osion, found water which was within
12 inches of the mine roof in the No. 2 entry. The inspector who
wrote the order speculates that the water may have contributed to
t he i nadequate ventilation which resulted in the explosion. NMHA
assigned a maxi mnum nunber of penalty points under the criteria of
negl i gence and gravity and proposed a penalty of $655, whereas
WCC has agreed to pay a reduced penalty of $200. A reduction in
the penalty is warranted in this instance because the person who
wrote the order is specul ati ng about whether water observed in an
entry after occurrence of an explosion contributed to the cause
of the expl osion. The explosion could have caused a punp to stop
wor ki ng or coul d have broken a
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wat erl i ne whi ch coul d have produced the accumul ati on of water.
Payment of a substantial penalty ought to be based on nore than
mer e specul ati on.

Vacated Order No. 2002597 alleged a violation of section
75.1106 because one of WCC's miners used a cutting torch on
Novenmber 6, 1980, in the 1 East belt entry near the nouth of 2
South Section. He failed to use a fireproof enclosure and a
qualified person did not test continuously for mnethane while the
torch was bei ng used. MSHA assi gned the maxi mum nunber of penalty
poi nts under the criteria of negligence and gravity and proposed
a penalty of $655, whereas WCC has agreed to pay a reduced
penalty of $100. The reduced penalty is warranted in this
i nstance because | arge penalties have been assessed in this
proceeding primarily on the basis of whether a given violation
may have contributed to the cause of the expl osion which occurred
on Novenber 7, 1980. The torch was used on the day preceding the
expl osion and there is nothing in the file to show that a torch
had been used on the 2 South Section at the tine the expl osion
occurred. Moreover, section 75.1106 provides for the use of a
fireproof enclosure "whenever practicable”. The order does not
say that use of a fireproof enclosure is practicable when the
m ner using the torch is cutting down belt conveyor hangers, as
was being done in this instance. Finally, use of a torch in a
belt entry, which has a neutral split of intake air, is not as
hazardous as it would be if the torch had been lighted in a
return entry or at the working faces.

I find, on the basis of the foregoing discussion of the six
criteria, that the notion for approval of settlenent should be
granted and that the settlenent agreenent shoul d be approved.

The notion for approval of settlement stresses the fact that
WCC denpnstrated good faith in cooperating in the investigation
of the explosion and in making a | arge voluntary charitable
contribution to inprove health and safety in Boone County, West
Virginia. | believe that those are additional reasons which
support acceptance of the settlenent agreenent.

Anot her poi nt which shoul d be enphasized is that all of the
al l eged violations were cited in orders witten on July 15, 1982,
by an MSHA i nspector who reviewed sworn statenments obtained in
Decenmber 1980 by MSHA's investigators. If a hearing had been
hel d, those sworn statenents woul d have had to have been
reexam ned by the parties and any party who nmight have w shed to
controvert anything in a sworn statenment woul d have had the
burden of trying to find witnesses with vivid nmenories who could
recall details of events which occurred nearly 4 years ago.
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In such circunstances, acceptance of a settlenent is preferable
to holding a hearing, especially when it is considered that WC
has agreed to pay substantial penalties totaling $38, 000.

VWHEREFORE, it is ordered:

(A) The joint notion for approval of settlenent is granted
and the settlenent agreenment is approved.

(B) Pursuant to the parties' settlenent agreemnent,
West nor el and Coal Conpany, within 30 days fromthe date of this
deci sion, shall pay civil penalties totaling $38, 000 which are
allocated to the respective alleged violations as foll ows:

Docket No. WEVA 83-73

Vacated Order No. 2002585 7/15/82 075.322 ... $ 250. 00
Vacated Order No. 2002591 7/15/82 [075.314 ... 250. 00
Vacated Order No. 2002592 7/15/82 [075.303 ... 200. 00
Vacated Order No. 2002594 7/15/82 [075.303 ... 500. 00
Vacated Order No. 2002595 7/15/82 [075.303 ... 500. 00
Vacated Order No. 2002596 7/15/82 [075.301 ... 200. 00
Vacated Order No. 2002597 7/15/82 [075.301 ... 100. 00

Total Settlenent Penalties in Docket No.
VEVA 83-73 . o $ 2,000.00

Docket No. WEVA 83-143

Vacated Order No. 2002586 7/15/82 075.316 ... $10, 000.00
Vacated Order No. 2002587 7/15/82 [075.316 ... 5, 000. 00
Vacated Order No. 2002588 7/15/82 [075.316 ... 2, 500. 00
Vacated Order No. 2002589 7/15/82 [075.305 ... 2, 500. 00
Vacated Order No. 2002590 7/15/82 [075.303 ... 6, 000. 00
Vacated Order No. 2002593 7/15/82 [075.303 ... 10, 000. 00

Total Settlenent Penalties in Docket No.
WEVA 83-143 ... $36, 000. 00

Total Settlenent Penalties in This
Proceeding. .......... . $38, 000. 00

(C The motion for dismssal of the notices of contest is
granted and the 13 notices of contest filed by Westnorel and Coal
Conmpany in Docket Nos. WEVA 82-340-R t hrough WEVA 82-352-R are
di sm ssed.

Richard C Steffey
Admi ni strative Law Judge



