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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

MARJORI E ZAMORA, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. WEST 83-48-D
V.

DENV CD 83-9

UNI TED STATES FUEL COVPANY,

RESPONDENT King 4, King 5 and King 6
DEC!I SI ON

Appear ances: Marjorie Zanora, Vernal, Utah, pro se;
Barry D. Lindgren, Esq., Muntain States Enpl oyees
Counsel, Inc., Denver, Col orado,
for Respondent.

Bef or e: Judge Vai
STATEMENT OF THE CASE

Conpl ainant filed this proceedi ng under section 105(c) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0801,
et seq. (the Act), claimng that she was di scharged by respondent
because of safety related activity protected under the Act.
Initially, conplainant filed a conplaint of discrimnatory
di scharge with the Secretary of Labor under section 105(c)(2) of
the Act. The Secretary, after investigation, declined to
prosecute the conplaint. Conplainant then brought this proceedi ng
directly agai nst respondent under section 105(c)(3) of the Act.

A hearing on the nmerits was held in Price, Uah on August
25, 1983. Conpl ai nant appeared pro se; respondent appeared
t hrough counsel. Both parties filed post-hearing briefs. Based on
t he evidence presented at the hearing and considering the
contentions of the parties, | nake the follow ng decision. To the
extent that the contentions of the parties are not incorporated
in this decision, they are rejected.

STATUTORY PROVI SI ONS

Section 105(c)(1) of the Act, provides in pertinent part as
fol | ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause
di scrimnation against or otherwise interfere with the
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exerci se of the statutory rights of any mner, representative of
m ners or applicant for enploynment in any coal or other mne
subject to this chapter because such mner, representative of

m ners, or applicant for enploynent has filed or nade a conpl ai nt
under or related to this chapter, including a conplaint notifying
the operator or the operator's agent, or the representative of
the mners at the coal or other mne of an alleged danger or
safety or health violation in a coal or other mne

Section 105(c)(2) of the Act, provides in pertinent part as
fol | ows:

Any mner or applicant for enploynent or representative
of miners who believes that he has been discharged,
interfered with, or otherw se discrimnated agai nst by
any person in violation of this subsection may, within
60 days after such violation occurs, file a conplaint
with the Secretary alleging such discrimnation.

Section 105(c)(3) of the Act, provides in pertinent part as
fol | ows:

Wthin 90 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or
representative of mners of his determ nation whether a
vi ol ation has occurred. If the Secretary, upon

i nvestigation, determ nes that the provisions of this
subsecti on have not been viol ated, the conpl ai nant

shall have the right, within 30 days of notice of the
Secretary's determination, to file an action in his own
behal f before the Conm ssion, charging discrimnation
or interference in violation of paragraph (1).

FI NDI NGS OF FACT

1. United States Fuel Company ("respondent™) is a subsidiary
of Sharon Steel Corporation. It operates three coal mnes near
H awat ha, Utah enpl oyi ng approxi mately 465 enpl oyees; supervisory
and underground (Transcript at 65).

2. Marjorie Zanora ("conplainant") started working for
respondent as an underground mner in July 1977. After four
nmont hs she was given the job as instructor and after a year and a
hal f was designated training supervisor which position she held
until Novenber 2, 1982 when whe was di scharged (Tr. at 11, 12).
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3. WIlliamC. Vrettos is respondent's manager of industrial
relations and is responsible for personnel, office
adm ni stration, payroll, safety, and training. In January 1981
Lou Mele was the Director of Safety and Training. Under his
supervi sion were the conpl ai nant, as supervisor of training, and
Gary Lauflin, supervisor of safety. Mele term nated his
enpl oyment with respondent in August 1981 and thereafter the
conpl ai nant and safety supervisor reported directly to Vrettos
(Tr. at 139).

4. During the latter part of 1981, Vrettos and the
conpl ai nant had several neetings where they di scussed the
obj ectives of the training departnment for the forthcom ng year
(1982). Vrettos proposed a rough outline of what the objectives
of the department would be and conplainant ultimately submtted a
written plan outlining specific objectives and conpl etion dates
whi ch was approved by Vrettos (Exhibit R-1 and Tr. at 139-141).

5. I'n March 1982, Vrettos nmet with conplainant to reviewthe
first quarter results of the 1982 action plan for the training
department. He determ ned that conpl ai nant had not been foll ow ng
the plan and "specifically" told her that they were to adhere to
the plan "w thout exception" (Tr. at 142).

6. In April 1982, conplainant entered the mners bath house
at the Mddlefork m ne and heard several miners discussing with
representatives of the Safety Departnent a request that the
m ners sign their 5000-23 task training forms. Three mners
mai nt ai ned they had not received the task training indicated on
the forms (Tr. at 14). Conplainant told the representatives of
the Safety departnment that the mners were right and that the
forns should not be shown or exposed to other miners in the bath
house. The foll owi ng day conplainant met with representatives of
the Safety departnment and Vrettos and stated that the 5000-23
task training fornms were to be kept secure and private and that
the forms were being filled out wong (Tr. at 16 and 17). Vrettos
told conpl ai nant she was being "pretty hard on safety” and
criticized her for being an inproper supervisor (Tr. at 16).
Vrettos agreed to a class being held for teachi ng supervisors how
to fill out the mners task training forns. This class was
schedul ed and held on April 22, 1982 (Tr. at 21 and Exhs. CG1
C 2, CG3 and C4).

7. Conmpl ai nant schedul ed emergency nedi cal technician
training (EMI) for May and June 1982, and vol unteered to teach
the classes (Exh. CG5). Vrettos offered to contact doctors for
t he sessions but requested an outline of what was to be covered.
Conpl ai nant furni shed phot ocopi es of pages from her manual which
Vrettos rejected as not adequate to informthe doctors of what
was required of them Conplainant then offered to get the
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doctors to appear at the classes but found on contacting them
that they were busy so the classes were del ayed further into the
sumer. Conpl ai nant was criticized by Vrettos for this delay and
al so for not keeping the training roomcl eaned up. This room was
bei ng used by Vrettos for supervisory training during the same
peri od as conplainant's EMI classes (Tr. at 29-31).

8. Conpl ai nant was requested by Vrettos on the May 1982
training report to furnish July and August 1982 schedul e of al
training planned. Vrettos wote on the bottomof the form"Il wll
schedul e the instructor class." Conplainant set up an instructors
class for August 1982. She requested in a letter dated July 28,
1982, filmfromthe Heart Association to be used in the training.
Due to a party schedul ed one day in August and the M ne Rescue
Cont est, which conplainant had to attend, enployees fromthe
Safety Departnment did not attend the instructor's class until the
24t h of Septenber, 1982. As a result, conplainant was required to
ask for an extension on the date she was to return the filmto
the Heart Association (Tr. at 34, 35 and Exhs. C6-C7).

9. In June 1982, as a result of several mners asking the
conpl ai nant about annual retraining, she went through her files
and |listed those m ners who woul d require such retraining (Exh.
C9). Vrettos had indicated that upon subm ssion of a list of
such mners, they would be scheduled to conme in on conplainant's
shift for retraining rather than have her return to the nine
during that particular mner's shift. Vrettos argued with
conpl ai nant about how to set the annual retraining classes so
that it would not cause confusion as to who was trained. Finally,
by Septenber 1982, Vrettos agreed to allow conplainant to set up
the classes for the tipple and surface mners as she suggest ed.
However, due to deer season and other interferences such as m xup
on dates, only half of the mners schedul ed attended the session
This put the matter 50 percent behind schedule (Tr., at 44).

10. In Septenber 1982, an internal auditor of Sharon Stee
Corporation did an audit of several of respondent's
adm ni strative functions that included safety, training, and
personnel records. As to the training departnent, two areas were
noted to be deficient. Training records (5000-23 forns) were
i nconpl ete for many underground mners based upon a random
sanmple. Also, as to mne rescue requirenents, the respondent was
not in conpliance with the law by not having two full teans ready
to provide mne rescue service to the respondent (Exh-R-2 and Tr.
at 147-148).

11. On Cctober 14, 1982, conpl ai nant was requested to cone
to Vrettos' office for a neeting. Vrettos and Richard G aene,
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respondent's vice president and general manager, were present.
Conpl ai nant was presented a letter signed by Vrettos indicating
that projects in the 1982 action plan had not been conpleted
despite oral and witten directions. Conplai nant was denoted from
training supervisor to training instructor and warned that unless
her performance and accountability inproved significantly in the
very near future, her enployment with U S. Fuel would be

j eopardi zed. Conpl ainant was to report to Vrettos for the bal ance
of 1982 and then to the Safety Training Supervisor upon notice in
1983. Salary level would rermain at its present |evel wthout
reduction in lieu of any raise for the next twelve nonths. The
letter stated the follow ng instructions;

The Training Departnent's goals through the rest of
1982 are to conplete the foll owi ngs responsibilities:

1. As asked for since July, a schedule of the Annua
Retraining by mne and individual is to be conpleted by
Friday, October 22, 1982. If the schedule is altered
you are to conmuni cate the changes to nyself within 24
hour s.

2. Al Mintenance Training records are to be updated,
organi zed and reviewed with me on Cctober 22nd. The
format was given to you in Cctober after witten
requests in Septenber.

3. Your efforts to keep Task Trai ning updated have been
very unsuccessful and you have not followed by direct
instruction on auditing. You will conplete a nonthly
audit of all personnel on the property and update the
Task Training formby the |ast day of each nonth. To
concl ude your audit, a formal notification is to be
made to each respective mne foreman or departnent head
as to the Task Training (by individual) which needs to
be made. Monthly you will note if the mine foreman has
conpleted the task training or not. You are to continue
to publish the Task Training list nonthly.

4. The Trai ni ng Room has continued to appear unsightly.
The Trai ni ng Room appearance is nost inportant to
setting i npressions of an operations. In the future, no
training materials or tools are to be left out of the
storage area nore than four hours before or after
training takes place. A plan is to be put into effect
by October 29th to identify and store all materials and
equi prent used for training including a diagramof the
plan. On the 29th of Oct. a tour of the new | ayout and
storage is to be given to nyself and other interested
parti es expl aining the changes and instructions for
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others to foll ow when using the training roomfacilities.
A list of "RULES' for everyone's use is to be posted on
the incomng door. And a list of all equipnment is to be
provi ded.

5. "Comuni cator” was not published in the third
quarter. A Novenber edition and a Decenber edition is
to be published giving all witers a two week notice of
deadl i ne. This comuni cati on devi ce has becone nore
effective with each publication and your editorial

gui delines are very successful. Tinmely publication is

i mportant.

6. A Task Training check list for each classified

equi prent operation is to be made by March of 1983. The
first two will be reviewed on Novenber 12th ..

shuttl e car and roof bolter. These are to be

conbi nati on JSA and procedure guidelines for
supervisors to use in Task Training new enpl oyees.

7. The M ne Rescue training requirenents and nonthly
guidelines are to be outlined for 1982/83 as previously
requested by Cctober 29th in formal letter format to
nysel f for review Changes to the programare to be
conmuni cated to nme in advance of the training session

8. In general your tinme at U S. Fuel is not used
affectively to acconplish Training' s objectives. In the
future, all secretarial typing and copying requirenents
are to be channel ed t hrough ne 24/48 hours in advance
of need. Your time as a Training Instructor is too

val uabl e to be repeatedly used on these itens.

9. On Fridays of each week, we will reviewa witten
report of your |ast weeks schedul e and acconplishnents
as well as your com ng weeks schedul e. Pl ease foll ow
the Monthly Report format (which is now being repl aced
by the weekly report). Please include a nonthly updated
cal endar of events weekly.

10. Electrical Training Program Due in June, 1982

pl ease provide an electrical training course outline
for an effective 40 hour class. The sessions are to be
in two hour nodul es including identification of
materi al s, aids, handouts and instructors of the

cour se.

11. Publish nonthly an update of all state and federa
certifications on the property to all nmine foreman and
above. Include in your |ast weeks neeting with nyself.
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These instructions are not to overshadow your many
acconpl i shments since you have been at U S. Fuel. You have hel ped
and assisted the organi zational effort in many ways. It is nost
i mportant that you restrict your efforts to the priorities listed
inthis letter to assure the Training function is acconplished.

/sl WIlliamC. Vrettos

WlliamC Vrettos

Manager, Industrial Relations
(Exh. G 10)

12. On Cctober 20, 1982, conpl ai nant contacted Frank Royba
and Mark Garcia of the Union Safety Conmittee at the bath house
for King 4 and 5 mne. She told them of her problens wth
training and asked if they wanted to get it "straightened out" by
calling in the Mne Safety and Heal th Adm ni strati on (MSHA)

Later, conplainant had a conversation with George Hill as,
financial secretary of the union, and Hillas asked if there was
some way that the company and safety commttee could get together
to straighten out the problenms with training. Hillas did not fee
that the enpl oyees or the conmpany could afford to be "hassl ed" by
MSHA at that tine (Tr. at 53).

13. On Cctober 28, 1982, conpl ainant and Vrettos discussed
t he annual retraining class schedul ed for Novenmber 1, 1982.
Conpl ai nant had prepared an outline of what she intended to cover
during the course (Exh. R-3). Vrettos suggested that conpl ai nant
cover certain itens including three suggested by Gary Barker
respondent's general supervisor, including roof and rib control
pl an, sanders be inspected on the mantrip, and the ventilation
plan. Vrettos also told conpl ainant that she was to cover the 10
points for surface mners required to be covered in annua
retraining under the union contract (Tr. 159-162). Al so, Vrettos
proposed that Keith Thonmas teach the class on the rib and roof
control plan (Tr. at 164).

14. On Novenber 1, 1982, Vrettos attended the annua
retraining course schedul ed that day and taught by the
conpl ai nant. She had a pile of 5000-23 fornms on her desk in which
were two fornms she clained were inproper. After going through the
training plan, conplainant inforned Vrettos that there was "a
possi ble faulty certification in the pile." Vrettos asked
conpl ainant to give himthe fornms which she refused to do unl ess
there were nenbers of the union safety committee there. Frank
Qui sman, a nmenber of the union safety conmttee was summoned to
the class and Vrettos and Gui sman took the fornms to be copied
(Tr. at 54-56). Vrettos had been present throughout the day
except for 10 to 20 minutes when he left the roomto have copies
made of the task training fornmns.
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15. At the end of the day, he nmet with conplainant and Richard
G aene and revi ewed t he adequacy of the training the conpl ai nant
had given that day. Vrettos went through the outline for the
class and told the conpl ai nant that she had not adequately
covered many of the itens including check in and out procedures,
m ni ng plans, mning cycle was not covered, fire extinguishers,
and the rib and roof control plan was covered in less than 10
mnutes tine. This was the part of the course that was supposed
to be taught by Keith Thomas as di scussed by Vrettos and
conpl ai nant at their Cctober 28th neeting (Tr. at 169-170). As a
result of this discussion, Vrettos concluded that conpl ai nant was
not keepi ng proper records and not doing a proper job of training
and inforned her that he was going to suspend her and audit the
files. Vrettos asked for conplainant's keys to all of the files
and requested that she cone back to the office on the next day
(Tr. at 178).

16. On the followi ng norning, Vrettos, with two secretaria
enpl oyees, took random sanpl es of the records for face bosses,
electricians, and newly hired enpl oyees and found that 8 of 22
enpl oyees had not had orientation training forns conpl eted and
placed in their files which neant they should not be working
underground. 13 of 26 new enpl oyees did not have tinbering or
belt tests training conpleted so should not have been rel eased to
general |abor underground. There were very few el ectrical
certifications, mne certifications, mne foreman or fire boss
certifications in the records. O 10 to 15 experienced m ners,
records were reviewed and it was found that 40 percent of the
tasks they were classified in had no forns on record show ng that
they had been task trained (Tr. at 179).

17. A neeting was held on the day followi ng the audit of the
trai ning department records. Vrettos, Mners' Union Internationa
and district safety representative, district president, and
safety conmttee chairman were present. Also, Gary Lauflin was in
att endance and conducted the neeting. The records fromthe audit
of the training departnent were made available to the people in
attendance after Lauflin had reviewed what they reveal ed. The
Uni on representatives chose not to review these records (Tr. at
180). The safety supervisor contacted MSHA and asked if it was
perm ssible to use College of Eastern Utah instructors to
conpl ete annual retraining for the mners. The Coll ege of Eastern
Ut ah has a mining departnment with MSHA qualified instructors.
Perm ssi on was given by MSHA for respondent to do this (Tr. at
181).

18. On Novenber 2, 1982, Vrettos net with conpl ai nant and
i nformed her of the results of the audit. and told conpl ai nant he
was changi ng her suspension to a term nation as of that date. The
"blue slip" given to conplainant read "i nproper insufficient work
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performance."” Later on Vrettos called conpl ai nant and asked if
she wished to "quit." Conplainant's response was "No, you fired
me and we'll leave it there" (Tr. at 182).

19. On Novenber 27, 1982, conplainant filed a discrimnation
conplaint with the Utah Anti-Discrimnation D vision alleging she
was fired because of her sex and age (56) and replaced with a
mal e who was younger and | ess experienced. The matter was settled
by a witten agreenent dated January 19, 1983 wherein the
respondent agreed to revise conplainant's personnel file from
"poor work perfornmance” to "resigned for personal reasons",
expunge file of any and all conments related to this charge,
provi de neutral references, and discontinue its appeal action
agai nst conpl ai nant's request for unenpl oynment conpensation (Exh.
R-4).

DI SCUSSI ON

Under the anal ytical guidelines established in Secretary on
behal f of Pasula v. Consolidation Coal Corp., 2 FMSHRC 2786
(Cct ober 1980), rev'd on other grounds sub nom, Consolidation
Coal Corp. v. Mrshall, 663 F.2d 1211 (3rd G r.1981), and
Secretary on behalf of Robinette v. United Castle Coal Conpany, 3
FMSHRC 803 (April 1981), a prima facie case of discrimnation is
established if a m ner proves by a preponderance of the evidence
that (1) she engaged in protected activity and (2) the adverse
action against her was notivated in any part by that protected
activity. If a prima facie case is established, the operator may
defend affirmatively by proving that the m ner woul d have been
subj ect to the adverse action in any event because of his
unprot ected conduct al one. See NLRB v. Transportati on Managenent
Corp., --- US =----, 76 L.Ed.2d 667 (1983). Al so, see Secretary
on behalf of Patricia Anderson v. Stafford Constructi on Conpany
and Federal M ne Safety and Heal th Revi ew Conmm ssion, F.2d
----(D.C.Gr.1984), stating that an agency |ike the Conm ssion
has anple authority to adopt the Pasul a burden of proof
al l ocation. See Borch v. FMSHRC, 719 F.2d 194, 196 (6th
Cir.1983).

In the case at issue here, Conplainant alleges she was fired
or discharged fromher position as training instructor for
respondent because she stated at the annual retraining session on
Novermber 1, 1982, that the training plan was not being foll owed
and that "fraudulent" certification of training was issued for
training not given or was inadequate. Also, that this was a
cul mnation of a problem between conpl ai nant and W1l Iliam Vrettos,
her inmedi ate supervisor, which started in April 1982
(Complainant's Brief at p. 1).

I find that when the conpl ai nant asserted that there were
some i nadequate certifications of training of mners on their
5000-23's both in April 1982 and on Novenber 1, 1982, during the
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retraining class, she was engaged in activity that is protected
under the Act. The facts show that conpl ai nant was sufficiently
concer ned about the 5000-23 fornms to contact Vrettos and

enpl oyees of the safety departnent about this (Finding No. 6). On
Oct ober 20, 1982, she al so contacted nenbers of the miner's union
safety commttee and advi sed them of her problenms with training.
At this tinme the conpl ai nant asked if the union officials thought
the matter should be referred to MSHA. The union's response was
that it should be worked out with the conpany at that particul ar
time rather than involve MSHA (Finding No. 12).

The specific question is whether conpl ai nant's di scharge was
in any way or part notivated by or retaliation for the above
protected activity. If so, a prima facie case is proven and the
burden shifts to respondent to denonstrate by a preponderance of
t he evidence that the conplai nant woul d have been di scharged even
if she had not engaged in the protected activity.

Respondent presents two argunents: 1) That conplainant's
term nation was not notivated in any part by her protected
activity. 2) If it were found that respondent was notivated in
part in discharging conplainant for her protected activity, she
woul d have al so been term nated for her unprotected activities
al one (Respondent's Brief at 6 and 9).

I find that the conplainant has failed to show that she was
fired by reason of her protected activity under the Act. The
pr eponder ance of the nobst credi bl e evidence shows that
conpl ai nant was di scharged for her failure to adequately perform
the duti es assigned her as respondent's training supervisor
Al so, tineliness of conpletion of tasks under the year's (1982)
action plan was obviously a cause for conflict and discord
bet ween conpl ai nant and Vrettos. This is evident fromthe various
docunments adnmitted as exhibits in this case which describe the
di ssati sfaction of conplainant's i mediate supervisor with her
job performance (Exhs. G 1, G5, G110, R1, R3).

The undi sput ed evi dence shows that a 1982 action plan was
di scussed and agreed upon between Vrettos and conpl ai nant in the
latter part of 1981 (Exh. R 1). The nost credible evidence shows
that conplainant failed to follow or neet the requirenents of the
pl an by March, 1982. At a neeting between conpl ai nant and
Vrettos, he inforned her that she had not net the deadlines or
performed the tasks set out and was in the future to adhere to it
"wi t hout exception"” (Finding No. 5). Also, at neetings between
Vrettos and conplainant in May and the second week in July 1982,
and then weekly thereafter into the fall, Vrettos "tried to get
Marge to follow the plan.” (Tr. at 142). The parent conpany's
internal audit in Septenber 1982 found deficiencies in the
training department indicating a "lack of tinmely followup to
docunent the training conducted on hourly enpl oyees,
nonconpl i ance
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with MSHA regul ati on requiring the docunentation on both safety
and task training", and other suggestions that managenment shoul d
adopt in training procedures (Exh. R-2). Based on this audit,
Vrettos net with conpl ai nant on Septenber 15, 1982, and
established a two week deadline for auditing task training
records to have thembe in conpliance with conmpany and NMSHA
regul ati ons. This was not conpleted as requested and the deadline
was extended to Cctober 10, 1982 which again was not net. Vrettos
then assigned the job of auditing the underground mnes to the
Saf ety Department while conpl ai nant was assigned the job of
audi ti ng surface enpl oyees. Conpl ai nant had not perforned her
part of the task by Cctober 28, 1982 (Tr. at 149-154).

As a result of the above continuing concern over the
training departnment, Vrettos net with conpl ai nant on Cctober 14,
1982 and outlined his criticisnms of her performance. This was
reduced to witing (Exh. G 10). Conpl ai nant was denoted from
supervisor to training instructor and given witten job
responsibilities and deadlines (Finding No. 11). Al so,
conpl ai nant was advi sed that her job with respondent was in
"] eopardy”.

On Cctober 28, 1982, Vrettos again net wth conplai nant and
i ndi cated she was failing to furnish required weekly reports of
her performance and al so di scussed the forth-com ng annua
retraining session. Vrettos gave her specific instructions as to
what he wanted covered and that other enployees were to instruct
certain parts of the course. After his attendance at the neeting,
Vrettos net with conpl ai nant and expressed di spl easure with her
performance and conpliance with his instructions. Follow ng an
audit of the training departnment records on the foll ow ng
nmor ni ng, Vrettos discharged conpl ai nant.

Conpl ai nant contends that much of the above occurred because
of Vrettos attenpt to nake her job difficult, if not inpossible
to perform to create a paper-trail rather than give proper
training, and transfer her duties fromtraining to other
i ndi vidual s not qualified (Conplainant's Brief p. 1). Al so, the
charge is made by conpl ai nant that Vrettos was upset because of
her "exposure" in the Novenber 1, 1982 retraining session of
"fraudul ent certification"” of task training fornms. \Wether or not
Vrettos was "upset” over this is not the issue here. The specific
i ssue i s whether conpl ai nant was di scharged because of these
conplaints. | do not find the evidence in this case supports
conpl ai nant's argunment. The facts as detail ed above, show t hat
when conpl ai nant indicated to Vrettos her concern regardi ng task
training, he arranged for such a training class to be taught by
conpl ainant (Tr. at 144 and Exh. C1 and C-2). This incident
showed that Vrettos responded in April 1982 in a positive nmanner
to conpl ai nant' s concerns.
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Further, prior to conplainant's statements nmade at the annua
retraining class on task training, Vrettos had already indicated
conplainant's job was in jeopardy, not due to her protected
activity, but rather, her failure to performher duties of
supervisor of the training department in a satisfactory manner.
am per suaded by the overwhel mi ng wei ght of evidence that
respondent fired the conplainant for her unprotected conduct
al one.

CONCLUSI ONS OF LAW

1. Respondent at all tines pertinent to this case was the
operator of mnes subject to the provisions of the Federal M ne
Safety and Health Act of 1977.

2. | have jurisdiction over the parties and subject matter
of this proceeding.

3. Complainant failed to show by a preponderance of the
evi dence that she was fired because of any activity protected
under the Act.

ORDER

Based upon the above findings of fact and concl usi ons of

law, IT IS ORDERED that this proceeding is D SM SSED

Virgil E. Vai
Admi ni strative Law Judge



