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Mapl e Creek No. 1 M ne

DECI SI ON

Ofice of the

Solicitor, U S. Departnent of Labor,

Phi | adel phi a,

Loui se Q Synons,

Cor por at i on,
Respondent .

Bef or e: Judge Melick

Pennsyl vani a, for Petitioner;
United States Steel
Pi tt sburgh, Pennsylvania, for

These cases are before nme upon the petitions for civil

penalty filed by the Secretary,

pursuant to section 105(d) of the

Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0801 et

seq., the "Act" for violations of
general issues before ne are whet her

regul atory standards. The
U S. Steel M ning Conpany,

Inc., (US. Steel), has violated the regul ations as all eged, and,
if so, whether those violations are of such a nature as could
significantly and substantially contribute to the cause and

effect of a mne safety or

violations are "significant and substantial .’

health hazard i.e. whether the

If violations are

found, it will also be necessary to determ ne the appropriate

penalty to be assessed.

DOCKET NO PENN 83-151. As anended at hearing, Citation No.
2102679 charges a violation of the standard at 30 CF. R 0O
75.1714-2(c) and specifically alleges as follows: "Gary Ganon
shuttl e car operator was observed on the seven flat eight room
section 1D014 without the 1 hour filter type self-rescue device
whi ch was determned to be approximately 140 feet away." The

cited standard provides as foll ows:

"Where the wearing or

carrying of the self-rescue device is hazardous to the person, it

shall be placed in a readily
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accessi ble location no greater than 25 feet from such person.”

Respondent does not dispute that a violation occurred as
charged, but argues that the violation was not "significant and
substantial.” In order to establish that a violation of a
mandat ory safety standard is "significant and substantial,"” the
Secretary must prove: (1) the underlying violation of a nmandatory
safety standard; (2) a discrete safety hazard--that is, a neasure
of danger to safety--contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the injury in
gquestion will be of a reasonably serious nature. Secretary v.
Mat hi es Coal Conpany, 6 FMSHRC 1 (1984).

I nspector Ckey Wl fe of the Federal Mne Safety and Health
Admi ni stration (MSHA) testified that during the course of his
i nspection of the Maple Creek No. 1 M ne on January 24, 1983, he
observed the shuttle car operator, Gary Ganon, 140 feet fromhis
shuttle car without his one-hour-filter-type-self-rescue device.
Ganon had left it on the shuttle car. It is not disputed that
under the cited standard the self-rescue device could properly
have been renoved fromthe mner's belt and placed on the shuttle
car (because of its potential for bruising the mner while
wor king the shuttle car) so long as the device remained within 25
feet of the mner. The violation was "significant and
substantial” according to Wl fe, because of the hazard to the
m ner of suffocation from carbon dioxide resulting fromfire and
snoke. He thought it reasonably likely that a fire could occur
anywhere outby the cited section from sources such as coal, punps
or trolley wires and noted that protective neasures nmust be taken
qui ckly in the presence of carbon dioxide.

Joseph Ritz, ventilation foreman, acconpani ed Wl fe during
this inspection. Ritz thought it "highly unlikely" for fire or
snoke to occur at the mine. According to Ritz, the shuttle car
operator left his machine to assist with [ine brattice and could
be expected to have been away from his equi pnent for only 10
m nutes. Rtz opined, noreover, that it would have taken the
operator only 10 to 15 seconds to return to his shuttle car for
his self-rescue device and that woul d have been as fast as
retrieving it fromhis belt.

Even assumi ng, however, that the mner could have sprinted
the 140 feet to his shuttle car as fast he could have renoved the
self-rescuer fromits container on his belt, it is reasonably
likely that, as a result of an explosion, fire or dense snoke the
mner's path to his shuttle



~1382

car could very well be obstructed. Under these circunstances, the
failure to have his self-rescuer readily accessible could prove
fatal. Under all the circunstances, | find that the violation was
"significant and substantial ."

According to Inspector Wl fe, Respondent had never
previously been cited for a violation of the cited standard and
in his opinion, the individual mner had forgotten to take his
self-rescuer with him Wlfe's determ nation of relatively | ow
negl i gence i s accordingly appropriate.

CI TATION NO 2103095. The operator does not dispute that the
cited violation did in fact occur. The parties agreed and
stipulated at hearing that the same hazard exi sted concerni ng
this citation as existed with respect to Ctation No. 2102678 in
Docket No. PENN 83-166. Since | have found infra that the latter
vi ol ati on was i ndeed "significant and substantial” the violation
herein is also "significant and substantial” and constituted a
serious hazard. Relying upon the negligence findings relating to
Citation No. 2102678 | find correspondingly that the operator was
al so negligent herein.

DOCKET NO PENN 83-166

CI TATION NO 2012691. At hearing, the Secretary requested to
wi t hdraw and vacate this citation because the inspector who cited
the conditions had died and alternative evidence was deened
insufficient to support the citation. Under the circunstances,
the request was granted and the citation is accordingly vacated.

CI TATION NO 2102678. The operator does not dispute the
exi stence of the violation cited herein, and challenges only the
"significant and substantial" findings associated therewith. The
citation charges a violation of the standard at 30 CF. R [
75.503 and nore particularly alleges as follows: "The Kersey
battery powered tractor, serial No. 76-153, approval No.
26-2213-11 was not being maintained in a perm ssible condition at
the seven flat eight roomsection ID014. The plugs to the battery
tray were not |ocked to prevent the plugs fromcom ng | oose."

The cited standard requires that the "operator of each coa
m ne shall maintain in pernmissible condition all electric face
equi nent required by sections 75.500, 75.501, 75.504 to be
perm ssible which is taken into or used inby the | ast open
crosscut of any such mne." The Secretary contends, and the
operator does not dispute, that the provisions of 30 CF.R O
18.41(f) are incorporated by reference into this citation
Section 18.4(f) states as foll ows:
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"For a nobile battery-powered nmachi ne, a padlock to the
receptacle will be acceptable in lieu of an interlock provided
the plug is held in place by a flouted ring or an equival ent
mechani cal fastening in addition to the padl ock. A connector
wi thin a padl ock enclosure will be acceptable.”

MSHA | nspector Ckey Wl fe testified that during the course
of his inspection of the No. 1 M ne, on January 24, 1983, he
observed the cited battery-powered tractor w thout the padl ock
specified in the cited regulation. Wl fe observed that if the
t hreaded pl ugs powering the tractor had become unthreaded, the
250 volt cable could pull out of the machine thereby creating an
arc. He noted that the No. 1 Mne was subject to section 103(i),
spot inspections under the Act because of its high |iberation of
nmet hane. Wl fe accordingly opined that there was a reasonabl e
i kelihood for such an arc to result in a methane expl osion

The operator’'s witness Don Basile, conceded that if the plug
connection shoul d becone | oose while the equi pnent was operating
under | oad, then an arc could indeed occur. He thought, however,
that since the arc would have to travel 6 or 7 inches before
entering the outside atnosphere, the chances of an expl osion were
renote. Basile further stated that he had never seen a sleeve or
collar loosen sufficiently to permit the plug to becone
di sconnect ed.

Particularly in light of the gassy classification of the
Maple Creek No. 1 Mne, | find that the arcing hazard presented
by the unsecured plug was quite serious and constituted a
"significant and substantial" violation. | find that I nust also
agree with I nspector Wlfe's assessnent of negligence in this
case, inasmuch as it was obvious in this case that the padl ocks
had not been secured in an appropriate manner and that this was a
frequent type of violation at this nine

DOCKET NO PENN 83-167

CI TATION NO 2104362. This citation alleged a violation of a
saf eqguard notice issued pursuant to 30 C.F.R [75.1403 on July
31, 1973. It charges that "the No. 31 eight ton | oconotive being
operated by Bill Wles on the eight flat 56 roomtrack was not
provided with a suitable lifting jack." The specific safeguard
notice dated July 31, 1973, (CGovernnment Exhibit No. 2) stated in
part that a 13-ton | oconotive was not equipped with a suitable
lifting jack and bar in the eight flat section and that al
| oconotives in the mne shall be equipped with suitable lifting
jacks and bars. It is not disputed that the |oconotive cited in
this case did not in fact have a suitable lifting jack or bar
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According to MSHA I nspector Francis Wehr, Sr., the | oconotive and
rail cars used in the No. 1 Mne frequently derailed. Individua
rail cars weighed 2 or 3 tons enpty and up to 12 tons | oaded. He
observed that in the event of a derailnent and the absence of an
avai |l abl e jack and bar, a person pinned beneath a car or the
| oconotive could not readily be rescued. Wehr observed t hat
al though a "rerailer" was available on the |oconotive, it is
necessary to nove the cars and | oconotive for it to operate. Wth
a jack and bar, it is not necessary that the | oconotive or cars
be nmoved horizontally--an inportant distinction. The jack in this
case was | ocated about 1,000 feet fromthe |oconotive. Whr
opi ned that even if the location of the jack were known, it would
have taken at |east 10 minutes to have retrieved it.

According to transportation foreman, Ira Seaton, the m ner
assigned to the loconotive told himthat the jack was only five
bl ocks away (estimated at 425 feet). The m ner said he had used
the jack at that location and intended to retrieve it after
| oadi ng coal

Particularly in light of the frequent derailnents at the No.
1 Mne, and the grave dangers posed by the heavy equi pnent used

on the track, I find the cited violation to be "significant and
substantial.” Particularly in [ight of the history of derailnments
and other simlar violations at this mne, | find that the

operator was negligent in failing to enforce its policy of
requiring jacks and bars on the | oconotives.

CI TATION NO 2011298. This citation alleges a violation of
the standard at 30 C F. R [75.503 and specifically charges as
follows: "The Fletcher roof bolting machine operating in nine
flat left straight was not maintained in permssible condition in
that the hose conduit and the outer jacket for the fluorscent
lights was damaged, exposing the insul ated power wi re securing
electrical power to the lights.” It is not disputed that to neet
the "permissibility" requirements of the cited standard the
operator nust maintain the cited equi pnent in conpliance with the
standards set forth in 30 CF. R Part 18.

In this case the cited roof bolter had been the subject of
an MSHA approved field nodification under 30 C.F. R [118. 81.
(Operator's Exh. No. 1). These nodifications nmust conformto the
requi renents of Subpart B of Part 18 of the regulations. See 30
C.F.R 0[18.81(b). Subpart B of Part 18, and specifically section
18.39 (i.e. 30 CF.R [18.39) requires in part that "hose
conduit shall be provided for
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mechani cal protection of all machine cables that are exposed to
damage." Apparently in keeping with that requirenent, U S. Stee
requested, and MSHA approved, in the field nodification the use
of "MBHA approved conduit" (Operator's Exh. No. 1, p. 5) for the
power cable between the junction box and the Iight here cited.
According to the undi sputed evi dence, however, the hose conduit
for that power cable had been danaged thereby exposing the

i nsul ated power wire inside. Since the required hose conduit was
not being maintained in a "permssible" condition a violation of
30 CF.R 0503 therefore existed.

I must agree, however, with the Secretary's position at
hearing, that the violation was not "significant and
substantial.” It is undisputed that the entire illum nation
systemon the roof bolter was deenmed "intrinsically safe" by
MSHA. Accordi ngly, even should the cable becone severed, there
was no capability of a nmethane ignition. The violation is
accordingly also of lowgravity. | find that the operator was,
however, negligent in failing to detect the violation in Iight of
t he undi sputed evidence that the condition had existed for at
| east a week.

In determ ning the appropriate penalties to be assessed in
this case, | amal so considering evidence that the operator
abated all of the cited violations in a tinmely manner, that the
operator is large in size, and that the operator had a fairly
substantial history of violations, including violations of
several of the standards cited.

ORDER
Citation No. 2012691 is vacated. The U S. Steel M ning
Company, Inc., is ordered to pay the following civil penalties
within 30 days of the date of this decision:

DOCKET NO PENN 83-151

Ctation No. 2102679 $ 200
Ctation No. 2103095 220

DOCKET NO PENN 83-166

Ctation No. 2102678 220
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DOCKET NO PENN 83-167

Citation No. 2011298 100
Citation No. 2104362 250
$ 990

Gary Melick

Assi stant Chief Adm nistrative Law Judge



