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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 83-103
PETI TI ONER A. C. No. 36-05018-03512
V.
Docket No. PENN 83-142
U S. STEEL M NI NG COVPANY, A. C. No. 36-05018-03516
I NC. ,
RESPONDENT Docket No. PENN 83-199

A.C. No. 36-05018-03522
LOCAL 2300, UNI TED M NE
WORKERS OF AMERI CA, Cunberl and M ne
| NTERVENOR

DECI SI ON

Appear ances: Matthew J. Rieder, Esqg., and WlliamM
Connor, Esq., Ofice of the Solicitor, U S
Department of Labor, Phil adel phi a,
Pennsyl vani a, for Petitioner;
Loui se Q Synons, Esq., United States Steel
Cor poration, Pittsburgh, Pennsylvania, for
Respondent .

Bef or e: Judge Melick

These cases are before nme upon the petitions for civil
penalty filed by the Secretary, pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et
seq., the "Act,"” for violations of regulatory standards. The
general issues before ne are whether U S. Steel M ning Conpany,
Inc. (US. Steel) has violated the regul ations as all eged, and,
if so, whether those violations are of such a nature as could
significantly and substantially contribute to the cause and
effect of a mne safety or health hazard i.e. whether the
violations are "significant and substantial." If violations are
found, it will also be necessary to determ ne the appropriate
penalty to be assessed in accordance with section 110(i) of the
Act .
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Citation No. 2013059 alleges a violation of the standard at 30
C.F.R 075.316 and reads as foll ows:

The approved ventilation and nmethane and dust control
pl an was not being conplied with. Water sprays were
i noperative on the section feeder on 13 Butt section
(007) located in No. 3 entry approxi mately 20 feet
out by survey spad 6193. The water sprays were
i noperative due to a missing water hose. The feeder was
in operation at the tinme of finding.

The rel evant provisions of the operator’'s methane and dust
control plan are as follows: "Sprays are provided at shuttle car
di scharge points, belt conveyor transfer points, and underground
dunps to allay dust."

Respondent does not dispute that a violation occurred as
charged, but argues that the violation was not "significant and
substantial.” In order to establish that a violation of a
mandat ory safety standard is "significant and substantial,"” the
Secretary must prove: (1) the underlying violation of a mandatory
safety standard; (2) a discrete safety hazard--that is, a neasure
of danger to safety--contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury; and (4) a reasonable likelihood that the injury in
guestion will be of a reasonably serious nature. Secretary v.
Mat hi es Coal Conpany, 6 FMSHRC 1 (1984).

The essential facts surrounding the violation are not
di sputed. According to Inspector Thomas A. Wods of the Federa
M ne Safety and Health Admi nistration (MSHA), the cited water
sprays were not operating because the hose providing water to the
feeder had not been extended and connected after the feeder had
been advanced on Decenber 2, 1982. Since the condition was cited
on Decenber 7, 1983, it is apparent that the condition had
existed for 5 days and six production shifts. In addition
according to I nspector Whods, visibility was so inpaired by the
coal dust in the section that he had to feel his way al ong the
ribs to guide hinmself. Under the circunstances, supervisory
personnel could easily have di scovered and corrected the
deficiency and were negligent in failing to do so.

According to Wods, the excessive dust at the feeder/crusher
was caused by the absence of the water sprays. Wen conbined with
potential ignition sources from power
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cabl es, shuttle cars and the continuous mner, the excessive dust
created a reasonable likelihood of fire or explosion. The hazard
was aggravated by the fact that the Cunberland Mne is a "gassy
mne," liberating nore than 6,000,000 cubic feet of nethane in a
24-hour period. The decreased visibility created by the excessive
dust also made it reasonably likely that the shuttle car operator
woul d strike pedestrian mners causing serious injuries or death.

The operator maintains that the violation was not
"significant and substantial" because at the tinme the citation
was i ssued, the belt had not operated for at |east 8 hours.
According to the operator, when the belt does not run for such a
period of tinme, the bottomof the belt dries out. There is
accordingly a dusty period when the shift begins because the
sprays have no effect upon dust on the bottomof the belt. It
further argues that 36 gallons of water per minute are sprayed on
the coal as it is mned, so the coal is already wet when it is
dunped at the cited feeder/crusher. This theoretical contention
i s based upon the testinony of Robert Bohach, a U S Steel safety
engi neer who was not present at the tine the violation occurred.
Based upon the actual observations of |Inspector Wods, the
excessive dust was primarily caused by the absence of water
spraying over the coal as it was being crushed. | give the
greater weight to the first-hand testinony of |nspector Wods.

Under all the circunstances, | find that the violation was
"significant and substantial"™ and constituted a serious hazard.
The condition was abated in a tinely and good faith manner

Citation No. 2013060 al so charges a violation of the
operator's ventilation and net hane and dust control plan under
the standard at 30 C F. R [75.316. The rel evant provisions of
the operator's plan read as follows: "[f]low of air in belt may
be in the direction of belt flow or against dependi ng on
i ndi vidual section requirenents or limtations. If air travels
against flow of coal, air will be dunped to return it | ast
crosscut feeder." G tation No. 2014246 and Citati on No. 2011680
al so charge violations of the operator's ventilation plan for
using air coursed through belt haulage entries to ventilate
active working places. Violations are additionally charged in
these citations under the provisions of 30 C F.R [O75. 326.

The violations alleged and the facts supporting the
preceding three citations are not disputed. The operator
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argues that the violations were not "significant and
substantial." Inspector Wods, Mats and Sokoloff all testified
that belt air ventilating the working section would likely result
in smoke fromhot rollers on the beltline noving toward the

m ners working at the face, thereby resulting in serious snoke
i nhal ati on hazards to those m ners. The operator's witness,

Saf ety Engi neer Bohach, acknow edged that the nost |ikely place
for a firein a mne would be the beltline. In addition

I nspector Mbats cited experiences in a nearby mne where snoke
was caused by a hot roller and a beltline burned through after

j anm ng.

According to Mark Skiles, a U S. Steel safety inspector
there was no hazard in allowing belt air to nove over the face
area because belt fires are ordinarily "snokers" and belt fires
are therefore easily detectable. Thus according to this view, the
m ners woul d be expected to discover the fire hazard before being
seriously endangered. The contention is, however, dangerously
specul ati ve and wi thout enpirical support.

The operator contends in its posthearing brief that the
beltlines are subject to preshift exam nations, that the belts
are fire resistant, that heat sensors are |ocated al ong the
beltline and that Cunberland M ne has never had a belt fire.
Assumi ng that these contentions are accurate, they do indeed
serve to nmtigate the degree of hazard. They are not, however,
sufficient in ny opinion to reduce the "significant and
substantial"™ nature of the violation

U S. Steel further argues that belt air is permtted by MSHA
to ventilate the faces of so-called "pre-1970" mnes, such as the
Gateway Mne, a mine with a history of belt fires, whereas it is
deenmed by MSHA to be a "significant and substantial™ violation at
the Cunberland Mne, a mne with no history of belt fires. NMSHA
suggests in response that the "pre-1970" mnes that are permtted
to ventilate the faces with belt air may be required to take
other steps to avoid the hazard of belt snoke at the faces though
MSHA fails to reveal what those steps might be. Since | amnot in
any event eval uating whether there has been a "significant and
substantial” violation in a "pre-1970" mne and since
i nsufficient evidence has been presented to permt any valid
conparisons, | find the operator's argunment to be unpersuasive.

Under the circunstances of this case, | am convinced that
the violations are "significant and substantial” and a serious
hazard. | also find that the operator was negligent
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in failing to detect the incorrect air novenent during pre-shift
exam nations. Indeed it appears that the operator intentionally
permtted the violation. The conditions were abated in a tinely
good faith manner.

In determ ning the anmount of penalties in these cases, | am
al so considering that the operator is large in size and has a
fairly substantial history of violations.

ORDER
The U S. Steel Mning Conpany, Inc., is hereby ordered to

pay the following civil penalties within 30 days of the date of
t hi s deci sion:

Citation No. 2013059 $ 250
Citation No. 2013060 250
Citation No. 2014246 250
Citation No. 2011680 250
Tot al $1, 000

Gary Melick

Assi stant Chief Adm nistrative Law Judge



