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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 83-271
PETI TI ONER A. C. No. 46-01369-03516
V.

MacG egor C eaning Pl ant
AVHERST CCAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: WIlliam M Connor, Esqg., Ofice of the
Solicitor, U S. Departnent of Labor,
Phi | adel phi a, Pennsyl vania, for Petitioner;
Edward W Conch, Esqg., Lexington, Kentucky,
for Respondent.

Bef or e: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks civil penalties for four alleged
viol ati ons of the same mandatory safety standard--that contained
in 30 CF.R [0O77.205(e). The Secretary takes the position that
the violations were significant and substantial (although one was
not so designated in the citation). Respondent denies that the
al  eged viol ations occurred, and asserts that the regul ation
i nvol ved is void and unenforceabl e because of vagueness. Pursuant
to notice, the case was heard on the nerits on May 1, 1984, in
Charl eston, West Virginia. David Francis Mil key testified on
behal f of Petitioner; Robert Doss and Ernest Marcun testified on
behal f of Respondent. Both parties waived their rights to file
post hearing briefs. Each argued its position on the record at the
cl ose of the hearing.

Based on the entire record and considering the contentions
of the parties, | make the foll ow ng decision.

FI NDI NGS OF FACT
1. At all tinmes pertinent hereto, Respondent was the owner

and operator of the MacG egor Preparation Plant |ocated in Logan
County, West Virginia.
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2. Respondent is a wholly owned subsidiary of D anmond Shanr ock
Coal Conpany and produces approximately 1.5 mllion tons of coa
annual | y. Respondent is a |arge operator

3. The inposition of penalties in this proceeding will have
no effect on Respondent's ability to continue in business.

4. Between Cctober 15, 1982 and June 2, 1983, the subject
m ne had a history of 57 paid violations, 31 of which were
designated as significant and substantial. Seventeen of these
viol ations were of the safety standard in 30 C F. R 077.205
concerning travelways. This is a significant history of prior
vi ol ati ons.

5. The conditions cited as violations in each of the
citations involved herein were abated pronptly and in good faith
after the citations were issued.

6. On June 3, 1983, Federal Mne Safety Inspector David
Mul key issued a citation charging a violation of 30 CF. R [
77.205(e) because Respondent failed to provide toe boards on the
wal kways in the bottom of the "foreign" silo.

7. On June 3, 1983, the wal kways in the bottom of the
"foreign" silo were not conpletely provided with toe boards. The
foreign silo was a raw coal storage area for coal before it was
taken to the preparation plant. Toe boards had been installed,
apparently by the contractor who built the silo, on about half of
t he wal kway.

8. The wal kway area was in part open to the weather. Rain
and snow could blow into the area. Coal dust was present in the
area and on portions of the wal kway.

9. The wal kway was el evated about 6 feet above a cenent
floor. There was al so a conveyor belt running under the wal kway.

10. The wal kway itself was constructed of expanded net al
with holes init. It was approximately 24 inches wide. It
contained a hand rail or top rail approximtely 42 inches from
t he wal kway, and a midrail approximtely 24 inches fromthe
wal kway.

11. The wal kway was dry at the tine the citation was issued.
There were netal guards and feeder top covers |ying
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agai nst the handrail on part of the wal kway at the tinme the
citation was issued.

12. Toe boards were installed along the entire wal kway to
abate the citation. They were nade of netal and were
approxi mately 5 inches high.

13. On June 6, 1983, Inspector Mil key issued a citation
charging a violation of 30 CF. R [77.205(a) because Respondent
did not provide toeboards on the wal kways of the pan line ramp in
the rear area of the preparation plant.

14. On June 6, 1983, the wal kways in the pan line ranp in
the subject mne did not have toeboards. There was water and nud
on parts of the wal kways. The area was exposed to the weather.
The wal kway was el evated about 7 feet above the surface. There
were no work areas or travel ways beneath this wal kway. There was
a md rail about 16 inches fromthe wal kway and a hand rail about
30 inches fromthe wal kway.

15. Toe boards were installed along the wal kway to abate the
citation. They were netal and were approximately 4 inches high

16. On June 6, 1983, Inspector Mil key issued a citation
charging a violation of 30 CF. R [77.205(e) because toeboards
were not provided in certain areas of the internal part of the
preparation plant including the control room the platform around
the raw coal conveyor, the top or roof of the preparation plant,
the top of the slate silo, and the No. 2 cut slate belt platform
and wal kways.

17. On June 6, 1983, toeboards were not present on the
wal kways described in the citation referred to in Finding of Fact
No. 16. (The top or roof of the preparation plant was not
designed as a wal kway but was used as such). Tools and buckets
were present on the control room pl atform which was about 10 feet
above the next level. It was not exposed to the weather. There
was a mdrail 23 inches fromthe platformfloor and a handrail 41
inches fromthe floor. There was grease on the platformof the
raw coal conveyor. This platformwas 52 inches high. The top of
the preparation plant was exposed to the weather. There was scrap
metal |ying around what was used as a wal kway. Its height varied
from2 to 60 feet. There was a safety net 8 to 10 feet wi de al ong
the edge of the plant under the belt line. The net did not extend
all around the plant, however. There was a bottomrailing 16
inches fromthe floor, a second rail 22 inches fromthe floor and
atop rail approximtely
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10 i nches above that. The top of the slate silo was exposed to
the weather, and there were pieces of perforated netal |ying on
t he wal kway. It was about 30 feet high. There was a mdrail 19
inches fromthe floor and a handrail 38 inches fromthe fl oor
The cut slate belt platformhad pieces of slate on the wal kway.
It was 49 inches high. There was a midrail 19 inches fromthe
floor and a handrail 40 inches fromthe floor.

18. Toeboards were installed in the areas cited to abate the
vi ol ation. They were constructed of 4 inch netal.

19. On June 7, 1983, Inspector Mil key issued a citation
charging a violation of 30 CF. R [77.205(e) because toeboards
were not provided in the entrance platformby the front door of
the preparation plant and throughout the entrance |evel of the
pl ant .

20. On June 7, 1983, toeboards were not present in the
entrance platformby the front door of the preparation plant and
t hroughout the entrance | evel of the plant. The entrance pl atform
was open to the weather. The entrance |level of the plant was not
exposed to the weather. This area contained steel plates and
perforated metal piled against the outside of the plant, and in
one area screens were |lying against the railing. The entrance
pl atformwas approxi mately 19 feet high. The wal kways had
mdrails 23 inches fromthe floor, and handrails 39 inches from
the floor. The platfornms were constructed of netal and concrete.
The entrance | evel was approxi mately 49 inches above the fl oor
bel ow. There was a md rail 19 inches fromthe floor and a top
rail 42 inches fromthe floor.

21. Toeboards were installed to abate the citation. They
were constructed of 4 inch netal. Al nost 3,000 |inear feet of the
boards were installed to abate all the citations referred to in
thi s deci sion.

REGULATI ON

30 CF.R [0O77.205(e) provides as follows: "Cross-overs,
el evat ed wal kways, el evated ranps, and stairways shall be of
substantial construction, provided with handrails, and maintained
in good condition. Wiere necessary toeboards shall be provided."

| SSUES
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1. Wiether the regulatory requirenent that toeboards shall be
provi ded where necessary is inpermssibly vague?

2. If it is not, whether the evidence shows that toeboards
were necessary in the areas cited in this proceedi ng?

3. If violations were shown, what is the appropriate penalty
for each?

CONCLUSI ONS OF LAW
Vagueness

The Revi ew Commi ssion has interpreted the mandatory safety
standard in 30 CF. R [056.11-2 which is identical with that
contained in 30 CF.R [77.205(e). Secretary v. El Paso Rock
Quarries, Inc., 3 FMBHRC 35 (1981). It held that the toe board
provi sion was designed to protect persons working bel ow the
el evat ed wal kways as well as those using the wal kways thensel ves.
Id. at 39. The decision did not indicate that the standard was
i nper m ssi bly vague because of the general terns, "where
necessary." See also Secretary v. UNC Mning & MIling, 5 FVMSHRC
1164 (1983) (ALJ). | conclude that a reasonably prudent person
famliar with the mning industry should be able to determ ne
whet her toeboards were "necessary." Therefore, the standard was
not unconstitutionally vague.

Vi ol ati ons

The inspector testified that he cited the absence of
t oeboards on el evat ed wal kways where (1) there was a slipping or
tripping hazard and (2) the wal kway was used by enpl oyees with
sonme degree of frequency. He found slipping hazards to exi st
where the wal kway was open to the weat her and thus subject to
snow, rain and ice or where there was oil, grease, or coal dust
on the way itself. He found tripping hazards to exi st where there
were objects present along the wal kway over which an enpl oyee
could trip or stunble. Wether toeboards are necessary in such
instances is a matter of judgment. In each case cited, there were
handrails and mdrails present, which reduced the Iikelihood of
slipping off the wal kway. Neverthel ess, | accept the inspector's
j udgrment and concl ude that in each instance cited, toeboards were
necessary. The violations charged were established by a
preponder ance of the evidence. | distinguish the case of
Secretary v. Big Ten Corporation, 2 FMSHRC 2266 (1980) (ALJ), in
whi ch the Judge found toeboards unnecessary where the wal kway
extended 6 inches beyond the rails. Such is not the case here.
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Si gni ficant and Substanti al

Three of the four citations involved in this case were
designated as significant and substantial. Mich of the testinony
and argunment of counsel was devoted to the propriety of these
designations. However, the issue was not raised in the pleadings
or the prehearing subm ssions. | conclude that the issue is not
before ne and | do not rule on the question whether the
vi ol ati ons were of such nature as could significantly and
substantially contribute to the cause and effect of a mne safety
hazar d.

Penal ti es

The seriousness of each of the violations is dimnished by
the fact that hand rails and mid rails were installed on all the
wal kways in question reducing the |ikelihood that an enpl oyee
could slip or fall through to the |Ievel below Should he do so,
however, serious injuries could result. The inspector deened
Respondent's negligence to be low, and | concur in this
determ nati on, since MSHA inspectors had been through the areas
many tines previously and had not cited the conditions.

Considering the criteria in section 110(i) of the Act,
concl ude that appropriate penalties for the violations are as
fol | ows:

1. Ctation No. 2141934 involved the foreign silo wal kways.
The seriousness of this violation is increased because three
slipping or tripping factors were present: The area was open to
t he weat her (though it was dry at the tine the citation was
i ssued); coal dust was present on portions of the wal kways and
objects were present on the wal kways. The wal kways were el evat ed
6 feet above the surface below The mdrail was 24 inches high.
concl ude that an appropriate penalty for this violation is $75.

2. CGtation No. 2141938 involved the pan |ine ranmp wal kway.
Water and nud were on the wal kway which was open to the weat her.
The wal kway was el evated 7 feet above the surface bel ow. However,
the seriousness of the violation is dimnished by the fact that
the mdrail was only 16 inches above the wal kway, naking the
possibility of slipping off the wal kway unlikely. | conclude that
an appropriate penalty for this violation is $40.
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3. Gtation No. 2141939 involved nmany areas around the control
roomplatform the raw coal conveyor, the roof of the preparation
plant, the slate silo and the cut slate belt platform Sone of
these areas were exposed to the weat her; there was grease on sone
of the areas; the elevations varied from2 feet to 60 feet. The
bottomrail height varied from 16 inches to 23 inches. Because of
t he nunber of areas involved, | conclude that an appropriate
penalty for this violation is $100.

4. G tation No. 2142184 invol ved the entrance platform and
t hroughout the entrance level. Part of this area was open to the
weat her and objects were present on the wal kways. The el evati on
varied from49 inches to 19 feet. The mdrails varied from19
inches to 23 inches. | conclude that an appropriate penalty for
this violation is $75.

ORDER
Based on the above Findings of Fact and Concl usi ons of Law,
IT 1S ORDERED that within 30 days of the date of this decision,
Respondent pay the following civil penalties for the violations
found herein to have occurred.

Cl TATI ON PENALTY
2141934 $ 75
2141938 40
2141939 100
2142184 75
Tot al $ 290

Janes A. Broderick
Admi ni strative Law Judge



