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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

VESTA M NI NG COVPANY, CONTEST PROCEEDI NG
CONTESTANT
Docket No. PENN 83-122-R
V. O der No. 2103186
Docket No. PENN 83-123-R
Ctation No. 2103187

SECRETARY OF LABOR, Docket No. PENN 83-125-R
M NE SAFETY AND HEALTH Order No. 2103197
ADM NI STRATI ON ( MBHA) ,
RESPONDENT Vesta M ne
DECI SI ON

Appear ances: M chael T. Heenan, Esqg., Smith, Heenan, Althen
& Zanol i, Washington, DC, for Contestant,

David E. Street, Esg., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, PA.,
for Respondent

Bef or e: Judge Fauver

Vesta M ning contests two orders and one citation issued by
the Secretary of Labor (MSHA) on March 2, 1983. Jurisdiction in
this proceeding is stipulated, and applies under section 105(d)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
801, et seq.

The three cases were consolidated and heard in Pittsburgh.
Havi ng considered the testinony, and the record as a whol e,
I find that a preponderance of the probative, reliable, and
substanti al evidence establishes the foll ow ng:
FI NDI NGS OF FACT
Order No. 2103197
1. Federal M ne Inspector Joseph F. Reid issued this
wi t hdrawal order under section 104(d)(2) of the Act on March 2,

1983. The order charges a violation of 30 CFR 0O75.303(a), based
upon the follow ng condition or practice:
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No tines, dates and initials of exami nations nmade by certified
persons in the No. 10 entry working place of the 9 Butt left 44
Face Section (MVJ 037) were being recorded within the |ast two
(2) weeks, as the last date observed on the Iine canvas in this
pl ace was February 15, 1983. According to the section foreman on
this shift (Stan Crowson), the exam nations have been made for
preshift and onshift in this working place, but the tine, date
and initials were not placed in the area by himand apparently
not by the other certified persons on the afternoon and m dni ght
shifts and therefore a proper exam nation was not bei ng nade.

2. The 9 Butt area, where the order was issued, had
originally been devel oped for |ongwall m ning.

3. Because of a rock fault in the area, |longwall mning
turned out not to be feasible and the conpany decided to mine the
area by the roomand pillar nethod. In accordance with standard
practice under MSHA regul ations, the conpany submitted to MSHA a
venilation plan which included projections of this mning plan

4. Included with the conmpany's mning projections were
bl eeder entries and bl eeder projections. The purpose of a bl eeder
is to provide ventilation to gob areas which result frompillar
m ning. Bleeder entries are intentionally left on both sides of
the area to be pillared so that as mning progresses airways wll
remain to sweep net hane fromthe gob

5. Once established, the bl eeder entries are required by the
regul ati ons to be exam ned weekly unless the conpany has a
nmoni toring station where bl eeder performance can be eval uated
wi t hout an exam ner specifically traveling the bl eeder. Thus,
MSHA in approving the ventilation plan, advised the conpany:

"Since you did not establish a nmethod to eval uate the
back end of 9 Butt 44 gob, it it is assumed you are
traveling and exam ning the bl eeder entries weekly."
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6. In addition to the bl eeders, which were designed and projected
to provide air to the gob, the company's ventilation plan
projected how ventilation was going to be established on the
wor king section in 9 Butt. The plan was to use curtains to keep
fresh air on the section and gob air off the section. Bleeders
were al so projected to be separated fromthe section by curtains.
Face ventilation, on the other hand, was to be maintai ned by
means of a section fan and tubing | eading directly into each
wor ki ng face. This plan was being followed at the tine of the
i nspection in these cases.

7. Exhibit C2 shows the condition of the section on March
2, 1983. It also shows, along with Exhibit G 1, how the intrusion
of the rock fault, which had made | ongwal I m ning infeasible,
interrupted the roomand pillar mning.

8. In md-February 1983, the place where the conpany had
been mning its bl eeder projections pinched out at the rock fault
and all mning was termnated in this area by February 15, 1983.
Ventil ation check curtains were installed in the entries
i nvol ved, Nos. 9 and 10, and the entire top entry (No. 10) was
i ncorporated into the conmpany's permanent bl eeder system

9. On the day of the inspection, March 2, 1983, Section
Foreman Stan Crowsen was in charge of the working section
Crowsen had over 12 years mning experience, and had served as a
section foreman (assistant m ne foreman) at the Vesta mne for
over 7 years.

10. Inspector Reid traveled with Crowsen to the 9 Butt area.
On the way in, Crowsen checked all of the stoppings between the
track and intake air entries.

11. When they arrived on the section, Crowsen asked the
i nspector whether he wanted to talk with the mners. The
i nspector chose instead to acconpany Crowsen on his exan nation
of the working faces, located in No. 4 and No. 5 entries.

12. In nmaking his exam nation of the working faces in the
No. 4 and No. 5 entries, Crowsen placed the tine, date, and his
initials on the ventilation tubing in each face. As he did so,
Crowsen noted that the faces had initials showi ng that the
section had been pre-shifted by the previous section foreman. The
i nspector nade a nmethane check in the No. 5 entry and fol | owed
Crowsen as he on-shifted the working faces.
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13. The inspector did not dispute the adequacy of Crowsen's
i nspection or the marking of the date and initials at the faces
where m ning was bei ng conducted on the section.

14. Crowsen next went to the area "just behind" the fan (see
Exhi bit C-2) and made a mnet hane check. Crowsen then exam ned the
ventilation check curtain parallel to the fan in crosscut No. 22,
and determ ned that it had been properly install ed.

15. After conpleting these checks, Crowsen exam ned the
Section Load Center which provides power to electrical equipnent
on the section. Then Crowsen went up to the Battery Charging
Station, where he observed an accumul ati on of water comi ng from
the ot her side of a stopping which separated the Section Charging
Station fromthe No. 10 bl eeder entry.

16. To |l ocate the apparent source of the water, Crowsen
wal ked east to the dead-end of the No. 9 entry, and went around
and behind the curtains which separated the working section from
the No. 10 return. He then proceeded west up the No. 10 return
which directs bleeder air to the gob areas, until he arrived at
t he stopping behind the Battery Charging Station

17. After checking on the water accunul ation, Crowsen
retraced his steps back down No. 10, around the deflection check
curtains in No. 10 and No. 9, and then went to check a nechanica
problemw th the belt feeder

18. At this point, Crowsen was inforned that the inspector
who was back at the dead-end and extreme east end of the No. 10
entry, was preparing to cite a roof control violation (for an
area between Nos. 3 and 4 entries). Crowsen and a nmechani ¢ went
to the inspector to determ ne what the problemwas about the
roof .

19. In their discussion about the roof, the inspector
guesti oned Crowsen with respect to whether the dead-end area of
No. 10 entry had been exam ned regularly and Crowsen indi cated
that it had been

20. The inspector then issued the subject order, charging
that pre-shift times, dates and initials should have been pl aced
in the east end of No. 10.
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21. No mining was being conducted in the No. 10 entry, on March
2, 1983, and that entry was separated fromthe working section
The i nspector observed no mning equi pnent in the area; there was
no evi dence of equi pnent having been there since mning had
ceased in md-February, which was the point at which date, tine
and initials had | ast been nmarked.

22. The No. 10 entry, directing return air to bl eeders, was
i nspected each week by Crowsen or other certified examners. In
maki ng the regul ar weekly inspections of the No. 10 return,
Crowsen and other examiners put their initials at different
| ocations along the entry, and not necessarily in a given spot.

23. Inspector Reid did not examine the No. 10 entry for
dates, tines and initials of weekly exam nations. Rather, he
confined his inspection in No. 10 to determ ning only whet her
Crowsen had witten the date "March 2, 1983" on line brattices
separating No. 9 and No. 10.

24. Crowsen considered No. 10 a return entry subject to
regul ar weekly inspections but not pre-shift or on-shift
i nspecti ons, because no mners were normally required to work or
travel there.

25. After mning ceased in md-February, the No. 10 entry
was not in a condition suitable for mning. Apart fromthe rock
i ntrusion, posts had been set up which woul d have bl ocked access
necessary for mning operations and the Battery Charging Station
had been established only one crosscut away, thus inpeding access
to the No. 9 and No. 10 dead-end headings. In addition, the No.
10 entry was being relied upon to provide a segregated return to
direct bleeder air to the gob behind the section

26. After the cessation of mning in md-February, 1983, two
weeks before the issuance of the order involved here, the No. 10
return, including the dead-end headi ng where the subject order
was i ssued, was not an area where any miners other than certified
exam ners entered or were assigned to enter

27. On March 2, 1983, the No. 10 return, including the
dead-end where the order was issued, was not part of the 9 Butt
area wor ki ng section.
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O der No. 2103186

28. During the inspection on February 24, 1983, Inspector
Reid entered a crosscut between Nos. 3 and 4 entries, adjacent to
the belt feeder. There he saw sandstone roof about 8 to 9 feet
hi gh, and observed three pieces of |oose and hangi ng sandst one
bet ween roof bolts. These pieces were | arge enough to kill or
seriously injure a miner if one fell on him

29. Based upon his observations of the roof, Inspector Reid
i nformed a conpany representative, Calvin Smtley, that he was
i ssuing a section 107(a) ("inmm nent danger") order because of the
roof condition. The 107(a) order states:

There was | oose and hangi ng pi eces of sandstone
observed in the mddle of the No. 8 room crosscut
between Nos. 3 and 4 entries of the 1 Panel East Mins
section (MW 036). This Order is being issued to assure
the safety of any persons in this area until the tinme
that it is determned to be safe.

30. Smitley found a piece of drill steel and began prying
down the three pieces of roof. The pieces came down. They were
about 3 inches thick and, in total, were about 6 square feet.

Ctation No. 2103187

31. In the same crosscut where he issued the 107(a) order
I nspector Reid observed what appeared to himto be excessive
spaces between roof bolts. The roof ranged from about 8 to 9 feet
in height in the crosscut.

32. Inspector Reid used a 6-foot rule to neasure the
di stance between the roof bolts he questioned. Near the No. 3
entry, he saw a | arge crack about 10 feet |ong. The roof there
was about 8 feet high, and he was able to neasure several roof
bolt di stances by hol ding both ends of the rul e against the roof.
I find these neasurenents to be accurate, and they showed
di stances of 55 inches, 54 1/2 inches, and 49 inches between roof
bolts. He attenpted to neasure di stances in areas where the roof
was too high to hold both ends of the rule against the roof. |
find that his "measurenents” in those areas (ranging from49 1/2
to 66 inches) were nerely estimates and were subject to too nmuch
of a margin of error to be reliable figures.
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33. Based upon his nmeasurenments and attenpts to neasure the
di stances between roof bolts, Inspector Reid i ssued a section
104(a) citation (No. 2103187), which states:

The approved roof control plan was not being conplied
[wWwth] in the No. 8 roomcrosscut between Nos. 3 and 4
entries of the 1 Panel--East Miins section (MW 036) as
there were 10 areas between the conventional roof bolts
in the center of the crosscut where the spacing between
the bolts exceeded the required 48 inches. Six of the
areas ranged from53 to 59 inches and four of the areas
ranged from60 to 66 inches and there were | oose and
hangi ng pi eces of sandstone, averaging 3 inches thick,
and there was a 10 foot long crack in the sandstone in
this crosscut where the height ranged from8 to 9 feet.
This crosscut is a regular trammay for shuttle cars
taking coal to the belt feeder.

Not e--The Galis roof bolter at 1200 was in the process
of starting to bolt the affected areas after the | oose
and hangi ng sandstone was taken down and two (2) rows
of roof jacks were installed. This citation will not be
termnated until the plan is reviewed with the persons
on all three shifts that normally work in this section
by managenent personnel

The [0104(a) citation was issued on February 24, 1983. On
February 25, 1983 it was nodified as foll ows:
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Citation No. 2103187 issued on February 24,
1983 is hereby nodified to include the
foll owi ng statement: The excessive roof
bolt spacing observed in the No. 8 room crosscut
between Nos. 3 and 4 entries of the 1 Panel--
East Mains section was one of the factors that
contributed to the issuance of |Imm nent Danger
Order No. 2103186 dated February 24, 1983.

DI SCUSSI ON W TH FURTHER FI NDI NGS
O der No. 2103197

This MSHA order charges a violation of 30 CFR 075. 303(a)
for failure to place tinme, date, and initials of a preshift
exam nation at the east dead-end of No. 10 entry.

Section 75.303(a) requires preshift exam nations and the
placing of time, date, and initials at the places preshifted
within three hours before a shift begins and "before any mner in
such shift enters the active workings of a coal nmne." The term
"active workings" is defined as:

any place in a coal nmne where mners are normal |y
required to work or travel. [30 U.S.C. 0318(g)(4); 30
CFR 075.2(9g) (4).]

The intake air was split just after it reached the working
section in question. Part of it ventilated the working section
and part of it became return air to ventilate the gob areas. No.
10 entry, at the point where Inspector Reid charged a preshift
violation, was a bl eeder entry outside the working section
M ni ng had ceased there on February 14 or 15, 1983, over two
weeks before the date of the citation. The regul ati ons provide
that bl eeders "shall not include active workings" (30 CFR
75.316-2(c)(2)). They are required to be exam ned weekly, but not
preshifted.

Since no miners, other than certified exam ners, were
required to enter the No. 10 entry, there was no requirenent for
a preshift exam nation under 30 CFR [075.303(a). Therefore, the
Secretary failed to prove a violation as alleged in Oder No.
2103197.
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O der No. 2103186

I nspector Reid observed the roof in question, and saw
several pieces of |oose hangi ng sandstone between roof bolts.
Calvin Smtley, the managenment representative, pried down 3
pi eces of roof with a drill steel. He testified that the pieces
were not | oose and that it took extrenme effort to pry them down.
It was his opinion that the roof was safe, and that it was
actually a danger to try to pry dowmn a solid roof. However, he

did not use a roof bar designed to pry down roof. A drill stee
is not wedged and tapered, and is not an appropriate device for
pryi ng down pieces of a roof. | credit the inspector's testinony

that there were | oose, hanging pieces and that these were of
sufficient size to cause death or serious injury if a piece fel
on a mner.

In crediting Inspector Reid' s testinony that the roof
condition was an imm nent danger, | have al so considered his
supervisor's testinmony that Inspector Reid had correctly issued
an i nm nent danger order at another mne, when he observed | oose
roof that fell very shortly after he caused the mne to be
evacvated. The order in that case, as in this one, was issued
despite the operator's strong opinion that the roof was safe. |

find that Smitley's use of drill steel rather than a proper
prying bar |essens the credibility and weight of his testinony as
to the actual condition of the roof. I credit Inspector Reid' s

testinmony as to the nunber, size, and danger of the pieces pried
down by Smtley.

Roof falls are one of the chief causes of fatalities in
underground coal mning. The inspector's issuance of an inm nent
danger order was justified by the facts of this case.

Ctation No. 2103187

As stated in the findings, the inspector neasured sone of
the roof bolt distances by hol ding both ends of the 6-foot rule
against the roof. As to those, | find that the nmeasurenents were
accurate, and that a preponderance of the reliable, probative,
and substantial evidence establishes that the top three figures
in the inspector's drawing in his notes (Exhibit 6), show ng
di stances of 55, 54 1/2 and 49 inches, were reasonably neasured
and are accurate. However, the rest of the figures were not
measured by placing both ends of the rule against the roof. The
i nspector sinply placed one end of the rul e against the roof and
held the other end of the rule some distance down fromthe roof
and sighted the point of the rule (i.e. the inch mark) which he
estimated would be the right place if that end were placed
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agai nst the roof. Thus, instead of neasuring points A and B (the
di stance between two roof bolts), he was estimating the distance
bet ween point A (on the roof) and Point C, some distance in space
beneath the roof. | find that this approach was uncertain and not
reliable.

In summary, | find that the top three figures (55, 54 1/2
and 49 inches) in the inspector's drawi ng were adequately
nmeasured and proven by the Secretary. Since the roof-control plan
provides a margin of error of 5 inches, the figures 55 and 54 1/2
i nches prove violations of the 48-inch standard in the roof
control plan, and the figure 49 inches does not. The rest of the
figures in the inspector's drawing are rejected as being
unreliable estinmates and not actual neasurenents.

CONCLUSI ONS OF LAW
1. The Commi ssion has jurisdiction in these proceedi ngs.

2. The Secretary did not neet his burden of proving a
violation as alleged in Order No. 2103197.

3. The Secretary net his burden of proving a violation as
alleged in Order No. 2103186.

4. The Secretary net his burden of proving two violative
roof bolt distances in Citation No. 2103187 (i.e. 55 and 54 1/2
i nches), but did not prove a violation as to the other alleged
excessi ve di stances.

ORDER
WHEREFORE I T | S ORDERED t hat :
1. The Secretary's Order No. 2103197 i s VACATED.
2. The Secretary's Order No. 2103186 is AFFI RVED

3. The Secretary's G tation No. 2103187 is MODI FI ED by
deleting the foll ow ng | anguage:
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10 areas between the conventional roof bolts in the
center of the crosscut where the spaci ng between the
bolts exceeded the required 48 inches. Six of the
areas ranged from53 to 59 inches and four of the
areas ranged from 60 to 66 inches.

and substituting therefor the follow ng | anguage:
two areas between the conventional roof bolts exceeded
the required 48 inches in that one spaci ng was 55
i nches and the other spacing was 54 1/2 inches.
Citation No. 2103187, as so MODI FIED, is AFFI RVED

W1 Iiam Fauver
Admi ni strative Law Judge



