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STATEMENT OF THE CASE

This case involves a discrimnation conplaint brought by the
Secretary of Labor, on behalf of Z. B. Houser (Houser) under
section 105(c)(2) of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. § 801 et_seq. (the Act) against Northwestern Re-
sources Conpany (Northwestern). Houser alleges that Northwestern
discrimnarily retaliated against him by recalling all of the
other laid off mne e Io%ees.exce_pt conpl ainant after a
production shut down of the mne in violation of section 105(¢)
of the Act. Northwestern contends that Houser was not rehired
because of his unsatisfactory work performance and further
contends that the conplaint 1s barred by time limtations.

Ahearing was held, pursuant_to notice, on March 21 and 22,
1984, in Thernopolis, Woni ng. Post-hearing briefs have been
filed by both parties. “Based on the evidence presented at the
hearing and_the contentions of the parties, | make the follow ng
decision. To the extent that the contentions of the parties are
not incorporated in this decision, they are rejected.
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STATUTORY PROVI S| ONS

Section 105¢e)(1) of the Act provides in pertinent part as

fol |l ows:

Section
foll ows:

Section
foll ows:

No person shall discharge or in any nanner dis-
crimnate against or cause to be discharged or cause
discrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner, re-
presentative of mners or applicant for enploynment

In any coal or other mne subject to this chapter
because such mner, representative ofmners, or
applicant for enploynent has filed or made a conpl aint
under orrelated to this chapter, including a conplaint
notifyi n? the operator or the operator's agent, or the
representative of the mners at the coal or-other mne
of an alleged danger or safety or health violation in a
coal or other mne. o

105(c)(2) of the Act, provides in pertinent part as

Any mner or applicant for enploynent or representative
of  mners who believes that he has been discharged, in-
terfered with, or otherw se discrimnated against b% any
person. in violation of this subsection may, Wi thin 60
days after such violation occurs, file a conplaint wth
the Secretary alleging such discrimnation.

105(c)(3) of the Act, provides in pertinent part as

Wthin 90 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or re-
presentative of mners of his determnation whether a
violation has occurred. |f the Secretary, upon in-
vestigation, determnes that the provisions of this
subsection have not been violated, the conplainant shall
have the right, wthin 30 days of notice of the Secre-
tary's determnation, to file an action in his own be-
halt before the Conm ssion, charging discrimnation or
interference in violation of paragraph (1). .

FINDINGS OF FACT

1.

Nort hwestern has operated a surface coal'mne called the

Gass Geek Mne at a location 35 mles from Thernopolis, Wom ng
since 1979. In conjunction with the Gass Creek Mne, it main-
tained a load-out facility along the railroad tracks in Kirby,
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Wonming, which is approximately 60 nmiles fromthe mne. The

| oad-out facility at Kirby consisted of a parcel of |and

approxi mately 100 feet wide by 400 feet long. Coal was haul ed by
truck fromthe mne and stockpiled at the Kirby site until it
could be loaded in railroad cars,

2. The period of tine involved in this case is from Cctober
1, 1981 to Septenber, 1982. Houser was hired by Northwestern as
a crusher operator conmencing work at the Grass Creek mne on
Cctober 1, 1981 (Transcript at 27). On that date, there were two
ot her enployees at the m ne, Frank Henning, a dozer operator and
Roger Sprague, the mne foreman. Mnte Steffans, m ne manager,
mai ntai ned an office in Thernopolis, Woning. Dick Misinger
worked at the Kirby |oad-out area |oading coal on the rail cars.

3. Harold Heeter was hired to work at the Grass Creek m ne
as a crusher operator in Novenber, 1981 (Tr. at 154). Ralph L.
Allen was hired as an equi pnent oEgrator during the latter part
of Novenber, 1981 (Tr. at 185). nni s Househol der was hired
sonmetime after the above date as a tenporary |aborer to help
Heeter build the scale and a scale house (Tr. at 30).

4, In Decenber, 1982, Houser was transferred to the Kirby
| oad- out area where he remained for approximtely two nonths
before being transferred back to the mne (Tr. at 46). Houser's
resi dence was |located in Kirby, approximtely 300 to 400 yards
fromthe load-out site. A 992 Caterpillar Tractor equipped wth
a ten yard capacity bucket was furnished the enpl oyee at the
| oad-out area to stockpile coal, keep the area clean so the
trucks could dunp their loads, and to |oad coal on the railroad
cars for shipment to Northwestern's customers. Also, the
enpl oyee assigned to this job was expected to do mai ntenance worKk
on the tractor including lubrication. The large size of the
bucket on this machine made it possible for the operator to clean
up a truck load of coal and stockpile it in approximtely five
mnutes. A rail car could be |oaded with a hundred tons of coa
inten to fifteen mnutes. LBuaIIK there were ten rail cars to a
shipnent (Tr. at 37, 38). Houser had considerable "free time" at
the Kirby site which he spent greasing the tractor or sitting
around waiting for the trucks to arrive. At times he went to his
residence for coffee or to use the toilet and soneti mes he woul d
run his hunting dogs up and down the road (Tr. at 43).

5. The trucks hauling coal fromthe mne to the |oad-out
site were operated by independent contractors who were paid by
the load. Hauling of coal commenced early in the norning and
continued at times to eight or nine o' clock at night (Tr. at 41).
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Houser's regular hours at Kirby were from?7 o'clock in the
morning to 3:30 p.m wWth a half hour off for lunch. On sone
occasions, the truck drivers would use the |oader at the mne to
load their trucks and the |loader at Kirby to clear an area to
unl oad. This happened when they started early and worked beyond
the Northwestern's enpl oyees regul ar working hours.

6. There is a sharp conflict in the testinony on the
question of whether Houser did a satisfactory job while he was
assigned to the Kirby | oad-out area. | generally accept the
testimony of Roger Sprague, Houser's i mmedi ate supervisor, and
Thomas C. Anderson, an 1ndependent contractor hired by the
respondent to haul coal fromthe mne to Kirby during the period
involved here. The main thrust of this testinmony was that Houser
was not alm%ys present when the trucks pulled in to unload which
caused the drivers to wait for himto show up (Tr. at 319).
Sprague testified that he received conplaints about this from
the truck drivers. Mnte Steffans testified that he also found
t he conpl ai nant was absent fromthe |oad-out site when he was
supposed to be there (Tr. at 221, 222). Anderson testified that
after Meisinger replaced Houser at the Kirby site, those problens
no |l onger occurred. However, he did admt that they changed the
unl oading area to a better site for their purposes (Tr. at 319).
Sprague also testified that the |oader was not maintained
properuy by Houser, .that rail cars were overl oaded, and Houser
objected to using a smaller, substitute |oader when the |arger
nachin§ was not operating due to the engine being repaired (Tr.
at 228).

7. After Houser had worked at the load-out facility for
approximately two to three nonths, he was transferred back to the
m ne toswork as lead man during the night shift. Houser operated
the | oader and Allen operated the crusher. The transfer occurred
when Meisinger was involved in an autonobile accident and was
sent to the Kirby |oad-out area which was considered to be an
easier job. In April of 1982, the night shift was suspended and
Houser was transferred to the day shift (Tr. at 45-48). During
this period, Henning continued to operate the dozer renoving
over burden and breaking up the coal (Tr. at 49). Houser | oaded
the coal in the crusher and, after it was crushed, into the
trucks hauling to Kirby (rr. at 50). A len operated the crusher
and occasionally traded off with Houser on the |oader. Heeter
was the utility man and Househol der was a | aborer.

8. In the spring of 1982, Houser expressed concern to
Sprague about the dusty conditions at the mne (Tr. at 56).

7
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Sprague then furnished himwth painter's type paper dust
masks. Houser did not find these satisfactory so Sprague
furnished a better type of mask (Tr. at 57).

9. During the spring of 1982, Houser operated a 7251 Terex
front-end | oader equiEped with a cab. The glass in the side
w ndows were both broken and the w ndshield had a gap between it
and the frane. The rubber boots around the pedals and |levers to
keep dust out were not effective (Tr. at 55). Houser conpl ai ned
to Sprague about the coal dust that entered the cab of the |oader
(Tr. at 56). dass in the doors of the Terex operated by
conpl ai nant were broken several tines due to the door not being
kep; latched. It was replaced as was the wi ndshield (Tr. at
245) .

10. In the mddle of May 1982, a Mne Safety and Health
Adm ni strati on (MSHA) i nspector arrived at the G ass Creek m ne
and placed dust sanpling devices on Houser and Al len-for a dust
test. As a consequence of the results of this test, Northwestern
was issued a citation on May 14, 1982, alleging that the average
concentration of respirable dust in a designated work position
exceeded the allowable ambunt. Northwestern was directed to take
corrective action to lower the concentration of dust and sanple
each normal work shift until five valid respirable dust sanples
were taken (Exh. C1).

11. Houser al so conplained on nunerous occasions to Sprague
about the steering nechanismon the Terex |oader. He also wote
this on the machine's operator's log. Sprague's response was to
keep on running it. After Sprague operated the |oader at a later
date, nechanics cane out to the mne and repaired it (Tr. at 61,
62).

12.  On June 10, 1982, Steffans was advised that a najor coal
customer of the Grass Creek mne was curtailing its purchases.
Steffans tel ephoned Sprague and di scussed which enpl oyees at the
mne would be "laid-off" due to the resulting reduction in coa
producti on. It was decided that Henning would be retained to
continue work on building the scale and scale house. Heeter
woul d continue working operating the dozer for the stripping crew.
Four enpl oyees were to be | aid-off including Houser, All en,

Mei si nger, and Householder. Steffens and Sprague were not
laid-off. This was ultimately Steffan's decision although
he discussed it with Sprague (Tr. at 356-358).

13. On June 11, 1982, Steffans first went to his office
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where he prepared pay-checks for the four enployees to be

t er m nat ed. After getting into his vehicle to go to the mne, he
remenbered that he also had to fill out term nation reports on
each miner. He returned to the office and prepared the required
forns (Exh. C2). After conpletion of the termnation forns,
Steffans drove to the mne arriving around the |unch hour.
Steffans had m stakenly signed the four fornms on the line
designated for the supervisor's signature which would be Sprague.
Steffans showed the forns to Sprague, crossed out his signature
and placed it on the line designated "Reviewed'. Sprague signed
the forms as "supervisor". Each enployee signed the term nation
report presented to him After reviewng the termnation report,
Houser inquired of Sprague as to why he was rated | ower than the
other enployees (Tr. at 254). Also, he wanted to know what
"initiative” neant. The term was exEIalned to himby Steffans
and Sprague (Tr. at 363). Steffans had rated Meisinger the best
enpl oyee of the four termnated, followd by Alen, Houser, and
Househol der (Tr. at 365)

14. Approximately two weeks after his termnation, Houser
nmet Steffans at a grocery store in Thernopolis and had a conver-
sation in which Steffans indicated that the mne would start
operating again soon (Tr. at 65). On July 19, 1982, Mei singer
and Allen were called back to work at the mne (Tr. at 65).
Househol der returned to work on approxinately Septenber 1, 1982
(Tr. at 66). After Meisinger and Allen returned to work, Houser
t el ephoned Steffans to find out when he woul d be goi ng back. He
did not renenber the date but thought it was in July, 1982.
Steffans told Houser that he was not being called back to work
because Sprague did not want him back. Houser went to the the
office and talked to Steffans about the reasons Sprague did not
want him back and was told that Steffans would check further into
the matter (Tr. at 69).

15. In Septenber, 1982, after Househol der, who was
originally enployed as a tenporary |aborer, returned to work at
the mine, Houser concluded he was not going to be called back to
work and contacted Arthur Kunigee, the l|ocal business agent for
the union that covered the enployees at the nmine. The agent

contacted M. Neill, respondent's vice president, about the
reason for not recalling Houser. Neill referred the inquiry to
Steffans. In reply, Neill sent the business agent a nenmorandum

from Steffans which contained the four follow ng reasons for not
rehiring Houser:

1. During the course of his enploynent it was found
that the proper naintenance of equi pnent was not
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bei ng performed by him Exanple - | oader bucket pins
had not been |ubricated one week after replacenent
resulting in them being dry and having to replace

t hem agai n.

2. During his tenure at the loadout site in Kirby,
several tinmes when the foreman went to check on how
t hings were going, enployee could not be found at
the job site. It was discovered by the foreman that
he was running his dogs during working hours.

3. Due to the fact that he was absent fromthe Kirby
area at different intervals the coal stockpile was
not worked regularly and the trucks did not have a
Plage toldunp until he would show up and nove and

oad coal.

4. Direct insubordination of orders fromthe 'mne fore-
man. Z/B was told to load out trucks at the mne pit
with two or three buckets of fines per truckload of
coal, but was continually trying to |oad conplete
truckl oads of coal with the fines materials.

(Exh. G 3).

16. On Septenber 22, 1982, Houser filed a conplaint of
discrimnation with MSHA (Tr. at 73). On Novenber 15, 1982, MSHA
notified himby letter, with a copy to Northwestern, that a
determ nati on had been nmade that a violation of section 105(c) of
the Act had not occurred. On July 5, 1983, the Secretary of
Labor filed a conplaint of discrimnation on behalf of Houser
agai nst Nort hwest ern.

| SSUES

1. Is the conplaint barred by the time limtations
contained in 105(c) of the Act?

=2 Dd Northwestern violate § 105(c) when, after a lay off,
it rehired other enployees but not Houser?

DI SCUSSI ON

Houser's initial conplaint of discrimnation was filed with
MSHA on Sept enber 22, 1982, which was approxi mately three nonths
after he had been laid off with other enployees of the Gass
Creek mine. However, Houser did not know he was not to be re-
called until the mddle of July, 1982 during a conversation wth
Steffans (Finding No. 14). | find the original filing date was
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within the 60 days provided by section 105(c)(2). After an

investigation by MSHA, the Secretary nade a determnation that no

act of discrimnation had occurred and so notified Houser and

Nort hwestern on Novenber 15, 1982. However , onJuky 5, 1983, the
ac

Secretary of Labor reversed this decision and file onpl ai nt
of discrimnation with the Federal Mne Health and Safety Review
Commi ssi on whi ch was approximately 12 nonths after the conplain-
ant became aware he was not going to be called back. The Act
provides in section 105(c)(2) that if the Secretary finds a
violation, "he shall imediately file a conplaint with the
Commission." The Secretary argues in his brief that the decision
to file the conmplaint in this case occurred after a re-evaluation
of Houser's case follow ng discovery of material evidence in a
conpani on case (Conplainant's Brief dated May 30, 1984).

| concl ude that none of the filing deadlines involved here
are jurisdictional in nature. Rather, they are anal ogous to
statutes of limtation which may be waived for equitable reasons.
This determnation is in line wth prior decisions under the 1969
Coal Act which held that filing deadlines in discrimnation cases
are not jurisdictional. Christian v. South Hopkins Coal Co., 1
FMSHRC 126, 134-36 (1979). The sane result was reached under
section 111 of the 1977 Act, which directs m ne operators to
conpensate mners while withdrawmn froma mne pursuant to a
governnent order. Local 5429, United M ne Wrkers v. Consoli-
dation Coal Co., 1 FMSHRC 1300 (1979).

The proper test is whether tolling the filing period is
consonant with the purposes of the statute. American Pipe and
Construction Co. v. Wah, 414 U S. 538, 557-58 (1974). Congress
spoke plainly on the subject when it declared that the 60 daY
filing period "should not be construed strictly where the filing
of a conplaint is delayed under justifiable circunstances.” S
Rep. No. 95-181, 95th Cong., 1st Sess. at 36, reprinted in,
(1977) U.S. CODE CONG & AD. NEWS at 3436. The deadlines inposed
on the Secretary also "are not intended to be jurisdictional
The failure to neet any of themshould not result in the
di sm ssal of the discrimnation proceedings." Id.

.The Secretary's delay in processing the conplaint in this
case cannot defeat the action in light of the legislative history
as quoted above. Further, it is commonly held that the govern-
ment is not affected by the doctrine of laches when enforcing a
public right. See Internountain Electric Co., 1980 CCH OSHD
Para. 24,202 (10th Cr. 1980); Qccidental Life Insurance Co., V.
EEQCC, 432 U.S. 355 (1977); Nabors v. NLRB, 323 F. 2d 686, 688
(5th Gr. 1963). | find no nerit in Northwestern's argunment as
to the tinmeliness of filing the conplaint in this case and reject
it.
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Northwestern al so argues that the Secretary has no authority
to file a conplaint with the Comm ssion after it had previously
determned that no violation of discrimnation occurred.

However, Northwestern failed to cite any authority for such a
position and in view of the legislative history and cases quoted
above, this position is not persuasive. Northwestern has not
clainmed that it was prejudiced in any way by this delay in filing
the conplaint but rather argues that such a factor should not be
considered. | reject this and believe that if any defense is
valid to such a delay, it must involve a provabl e prejudice.

That has not been done here and therefore Northwestern's argu-
nments are rejected.

As to the nerits of this case, it is necessary to consider
the Comm ssion's precedents in the area of discrimination |aw.
The basic analytical guidelines in this field have been recited
by the Conmi ssion in several recent cases as follows: I n order
to establish a prima facie case of discrimnation under section
105(c) of the Mne Act, a conplaining mner bears the burden of
production and proof to establish (1) that he engaged in protect-
ed activity and (2) that the adverse action conpl ai ned of was
nmotivated in any part by that activity. Secretary on behal f of
Pasula v. Consolidation Coal Co. v. Marshall, 2 FMSHRC 2786,

2799- 2800 (Cctober 1980), rev' d on other grounds sub nom
Consolidation Coal Co., v. Marshall, 663 F. 2d 1211 (3rd Cr.
1981); and Secretary on behalf of Robinette v. United Castle Coal
co., 3 FMSHRC 803, 81/-18 (April 1981). The operator may rebut
the prima facie case by showng either that no protected activity
occurred or that the adverse action was in no way notivated by
protected activity. [If an operator cannot rebut the prinma facie
case in this manner, it may nevertheless affirmatively defend by
proving that (1) it was also notivated by the mner's unprotected
activities, and (2) it would have taken the adverse action in any
event for the unprotected activities alone. The operator bears
the burden of proof with regard to the affirmative defense. Har o
v. Magnma Copper Co., 4 FMBHRC 1935, 1937 (Novenber 1982). The

U timate burden of persuasion does not shift from the conpl ai nant
Robi nette, 3 FMSHRC at 818 n. 20. See also Boich v. FMSHRC, 719
F. 2d 194 (6th Cr. 1983); and Donovan v. Stafford Constr. Co.

No. 83-1566, D.C. Cir. (April 20, 1984)(specifically approvi ng
the Conmmi ssion's Pasul a- Robinette test). The Suprene Court has
approved the National Labor Relations Board's virtually identical
anal ysis for discriminaton cases arising under the National Labor
Relations Act. NLRB v. Transportation Managenent Corp.,

U S. , 76 L. Ed. 2d 667 (1983).
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The uncontroverted evidence in this case shows that during
the spring of 1982, Houser nmade several conplaints to Sprague,
the mne foreman and his inmediate supervisor, about the coa
dust in the pit of the Gass Creek Mne, These conplaints
resulted in Sprague furnishing paper painter's type face masks
After further conplaints by Houser that the paper masks were not
satisfactory, Sprague secured a better type face mask (rr. at
54-56). During thrs sane period of tine, Houser al so conplai ned
to Sprague several tines that the steering nmechanism on the Terex
| oader he was assigned to operate was defective. Sprague replied
t hat Houser was not to worry and to keep running the nachi ne (Tr.
at 61). After Sprague operated the wmachine and observed the
problem the steering mechanismwas repaired (Tr. at 62).

| find these two actions on the part of Houser t0 constitute
protected activity under the Act. The amount of coal dust
allowed to exist in the pit and around the cab of the Terex ,
| oader pronpted MSHA to issue a dust citation in My, 1982. This
confirns that there was a safety problem and nerit to Houser's
conplaints. Also, the fact thaf repairs were necessary to
correct steering problems on the Terex |oader further supports
the validity of Houser's concern about the safety of pperatln?_
this machine. In accord with the Commssion's gduidelines, | Tfind
that the dust in the pit and the faulty steering on the Terex
| oader were proper safety concerns comunicated to Northwestern
and constituted protected activity on the part of the conplainant.
This amounts to establishing a prima facie case of discrimnation.
The specified issue to be determned, then, is whether the
conpl ai nant established the necessary casual connection between
these conplaints and respondent's decision not to rehire him
after the lay off.

The evidence in this regard is in dispute. The testinony of

the wtnesses confirmed that conplainant was not the only
enpl oyee who conpl ai ned about coal dust in the mne pit. Houser
testitied that other mners had al so expressed concern during the
SErlng of 1982 about the dust conditions to Sprague and Steffans.
There was conversation about putting air conditioners or
Eéessur|2|ng the cabs on the crusher and | oader (Tr. 143, 144).

nning testified that one time after a |unch period when he and
Sprague were the last to |eave the room Sprague called Houser a
"damn cry baby" for saying sonething about dust or the |oader
(Pr. at "184).
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Heeter testified that Sprague stated to him on one occasion
that he thought it was Houser who was turning the stuff into MSHA
and that he did not want him back (Tr. at 160). Heeter also
stated that he had expressed his, concerns about the coal dust in
the pit to Sprague and Steffans. 'Henning, Allen, and Mei singer
had al so discussed the dust conditions several tinmes anongst
t hensel ves and al so discussed it in the lunch roomwth Steffans
and Sprague (Tr. at 164). ‘

Henning and Allen testified that everyone conpl ai ned about
the dust at the pit including Houser (Tr. at 179, 189). Also
that Heeter had told each of themthat Sprague had told himthe
reason Houser was not called back to work after the lay off was
because Sprague thought he was a trouble maker and the one filing
conplaints wwth MSHA (Tr. at 179, 190). Henning indicated that
Heeter told himthis in late July or early August, 1982 when the
subj ect cane up as to why Houser was not recall ed.

In his testinony at the hearing, Sprague denied he made the
statement to Heeter as to the reasons why Houser was not recalled
(Tr. at 284). He denied that health and safety natters were in
an% part a factor in the decision not to recall Houser (Tr. at
287) .

This conflict in testinony relates to a material part of
Houser's burden of proof in that the testinony by Heeter as to
the conversation with Sprague is the only direct evidence which
attenpts to show that Bouser was not rehired because of his
protected activity. There is no evidence in this case to show
t hat Houser had contact with or conplained to MSHA about safety
and health matters at the Grass Creek nmine. There is testinony
that Steffans called the mners "cowards" for going to MSHA after
an electrical inspection in |late Septenber or COctober, 1982.
However this was after Bouser no |onger was working at the mne
(Tr. at 183). The evidence shows that there were only two
i nspections at the Gass Creek mne by MSHA while Houser worked
there including the dust inspection in My, 1982. This does not
appear to be a sufficient nunber of inspections to support a
conclusion that the retaliatory action by Sprague agai nst Houser
was sol ely based upon such a cause. | find that the facts do
show that Houser was nore vocal than the other mners about dust
conditions in the pit and al so conplained to Sprague about the
dust masks and filters furnished him Houser al so conpl ai ned
about coal dust in the cab of the Terex |oader because of broken
and msfit glass in the doors and wi ndshield and the machine's
faulty steering nechani sm




Based on all the circunstances above, | conclude that Houser
has established a prima facie case showi ng that (1) he engaged in
protected activity and (2) the adverse action conplained of was
motivated in part by the protected activity. The Conmssion in
Secretary on behal f "of Chacon, supra, stated *. . . that direct

evidence of motivation 1s rarely encountered and that reasonable
inferences of notivation may be drawn from circunstantial
evi dence shomnn?_such factors as knomAedge of protected activity,
coincidence in time between the protected activity and the
adverse action, and disparate treatnment. 3 FMSHRC at 2510, The
composite of the three later factors aﬁpea( to apply in this case.
There were the conplaints of dust in the pit and the cab of the

| oader, the inspection by MSHA at about the sane time, the
failure shortly thereafter not to rehire Houser, and the
statenent to Heeter by Sprague that Houser was a "troubl emaker
and turning all this stuff into MSHA "

~ Throughout this proceeding, Northwestern has taken the
position that its reason for not rehiring Houser was not because
of his protected activities, but instead that it nmade its
deci sion based upon conplainant's overall (poor) job_ performance
(Resp's Brief p. 12). These reasons were listed in Exhibit C3
page 2, as inproper maintenance of equipnment, poor attendance and
running dogs during working hours at the |load-out site at Kirby,
not keeping the coal at Kirby stockpiled so trucks could dunp
their |oads, and direct insubordination of orders on | oading
fines at the mine. In light of the foregoing, | find that
respondent has presented credible evidence to establish that
there were sufficient reasons to create an issue as to why the
conpl ai nant was not rehired. Under the Pasula test the
respondent has presented an affirmative defense that even though
part of its notive was unlawful, which it denies, it would have
taken the adverse action against the conplainant in any event for
the unprotected activities alone creating a mxed notive type of
discrimnation case.

In WAayne Boich d/b/a W B. Coal Conpany, supra, the Court
stated as follows:

In summary, the proper test in conS|der|n%)n1xed
motives under the Mne Act is that, upon Plaintiff's
show ng that an enployer was notivated in any part by
an enployee's exercise of rights protected by the Act,
the enployer has the burden only of producing evidence
of a legitimate business purpose sufficient to create
a genuine issue of fact. The plaintiff, who retains
the burden of persuasion at all times, may of course
rebut the enployer's evidence "directly by persuading
the trier of fact that a discrimnatory reason nore |
likely notivated the enployer, or inditectly by show ng
that the enployer's proffered explanation is unworthy
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of credence., Burdine, 450 U S. at 256. The plaintiff's
ultimate burden is to persuade the trier of fact that

he would not have been discharged "but for" the protected
activity.

After a careful review of all of the evidence in this case,
| find that conplai nant Houser has not established that he woul d
have been rehired "but for" his protected activities. The basis
for this conclusion is that the nost credible evidence clearly
establishes by testinony of witnesses that is corroborated by
enployer's witten statenents that Houser's job performance was
unsatisfactory. )

| find that two docunents entered as exhibits in this case
reflect the opinions. of Houser's supervisors that he was |ess
than a satisfactory enployee. The termnation report did state a
recomendation to rehlre but in the "comments" section,. Steffans
i ndi cat ed Houser "could manage tine nore productively." Also as
to initiative, it was witten that he "could show inprovenent."
The evidence shows that these forns were hurriedly prepared by
Steffans just prior to the lay off. Steffans testified that of
the 4 enployees laid off at the mne, he would rate Houser third
foll owi ng Meisinger and Allen. Househol der, the |ast enpl oyee

hired on a tenporary basis, was rated fourt h. In that
Househol der was rehired whereas Houser wasn't raises the issue of
di sparate treatnent. However, | am persuaded that there is no

nmerit to such an argunent. The facts show that no new enpl oyee
was hired to replace Houser but rather that Househol der renal ned
on the payroll even though he previously had been considered a
temporary enployee. The fact renmmins that the enployer decided
to resune its operation with one |ess enployee. Also, the union
contract between Northwestern and the International Union of
Operating Engineers, Local No. 800, contained no provision pro-
viding seniority (Exh. C6).

Further evidence in support of Northwestern's defense is
Exhibit C3 which was the reply by Neill to an inquiry by the
Union as to the reason for Northwestern's failure to rehire
Houser after the lay off. This contained an attached sheet
prepared by Steffans outlining the reasons as of August 23, 1982
t hat Houser's supervisors gave for the action they took. [ find
that the reasons given are significant for they were given
shortly after the event occurred and not statenents or testinony
given several years |ater after the start of a discrimnation
action (Exh. G 3, p.2).

I n conjunction with the foregoing, various W tnesses
testified to occurrences that support Northwestern's position.
Sprague testified that he found Houser absent from the | oad-out
area at Kirby at tinmes when he expected to find himthere. Also,
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he had checked on Houser's attendance at the site as a result of
conpl aints received fromsonme of the truck drivers hauling from
the mne to Kirby (Tr. at 221-222). Sprague stated he had to
wait as long as 45 mnutes to an hour on several occasions for
Houser t0 show up (Tr. at 222). Also, that Houser did not keep
the Kirby site in proper condition or maintain the equipnent as
requested (Tr. at 226-227). On one occasion in January, 1982
Houser informed Sprague that the substitute |oader furnished as a
tenporary replacenment for the larger Caterpillar was not Iarﬂe
enough to do the job. Sprague sent Houser hone and | oaded the
train hinself with the smaller type |oader. The next day,
Sprague di scussed this with Steffans and reconmended Houser be
di scharged but Steffans wanted to give himan additional op-
portunity (Tr. at 239-232).

Sprague also testified that the cars on the coal train were
not always |oaded to the proper weight by Houser which required
sending atruck and 2 nen to Geybull, Wom ng, a distance of 80
mles fromthe mne, to shovel the excess coal off the cars (Tr.
at 232). A'so, that Meisinger, after a short period at the Kirby
| oad-out area, seldom had an overl oaded car (Tr. at 234).

Carl Bechtold, a driver of one of the independent coal
haulers, testified that frequently he would arrive at the Kirby
site and find that trucks had unl oaded before his arrival and
coal had not been noved or stockpiled requiring himto wait.

Al so, that on other occasions, Houser would not be there. He
stated this would occur approxi mately twi ce a week during the
hours Houser was supposed to be working (Tr. at 336, 337).

Thomas C. Anderson, the owner of the trucks hauling the coa
to Kirby, testified that he had received a nunber of conplaints
about Houser not being at the site and the drivers having to sit
and wait for him Also, that after Houser was reassigned to the
mne, the problem ceased. He did admt that a new and better
site was acquired (Tr. 318, 319, 330). These conplaints were
related by Anderson to Sprague. Anderson further stated that
conpl ai nant woul d stop Ioadln? his trucks at the mne before the
regular tine to StOP for the lunch period requiring the drivers
to wait. That Steffans was with Anderson on one occasi on when
this occurred and tol d Houser to go back and | oad the waiting
truck (Tr. at 323). Also* that conpl ai nant danaged si deboards on
his trucks while |oading them (Tr. at 325).

Sprague testified that there were two reasons for reassign-
i ng Houser fromthe Kirby site to the mne. He felt Houser would
be nore productive if he were not working alone, and to assi st
Mei singer to recover frominjuries received in an autonobile
accident (Tr. at 236).

Sprague testified that the equi pnent Houser operated was not
mai ntai ned properly. One exanple involved repair of the bucket
on the loader In My, 1982. A contract nechanic was called out
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to replace the pins on a bucket and felt they had not been
proFerIy lubricated (Tr. at 244). Also, Sprague felt that
repl acement of glass on the cab of the Terex | oader was due to
Houser's failure to latch the door properly (Tr. at 245-247).

Several of Houser's fellow enployees testified that they
t hought he was a good enpl oyee and careful with his equi pnment.
This included Allen, Henning, and Heeter. Allen and Henning are
bot h Presently enpl oyed by respondent and had been.subpoenaed t>
testify against their present enployer and supervisor. I do &t
discredit their testinony but nmust find that their statenents
were too general in terns as to what their opinions of Houser
were. In contrast, | find the testinony of Sprague, Steffans
Anderson, and Bechtold nore credible as it was specific as to
times and occurrences in which they described instances of
Houser's unsatisfactory job perfornmance.

Houser argues that Northwestern retaliated against him by
not recalling himas a result of managenent's belief that he was
responsible for the MSHA inspections and its subsequent problens.
This is supposedly apparent from statenments made by managenent at
conpany neetings and Steffans calling the enpl oyees "cowards"
(Pet's brief at 11). This argunment Is not supported by the
evidence. The neeting in which enployees were called "cowards”
occurred after the enployees were recalled and did not include
Houser's presence. so, it was directed at all of the
enpl oyees and arose over an electrical inspection which is too
renote fromthe situation that existed in My, 1982.

From the conflicting evidence in this case, | have
difficulty in relating the testinony of Heeter to the proven
facts when Heeter stated that Sprague told himthat he thought
Houser was "turning all that stuff into MSHA, and he didn't want
himback". | do have a problemw th determ ning what "all that
stuff" was as the record does nt show a | arge nunber of in-
spections prior to the lay off.' In fact, the dust inspection
occurred during a regular inspection in Muy, 1982 and as of July,
1982, only one citation had been received (Tr. at 280, 281).

Al t hough the conplaints of Houser about dust and equi pnent safety
are-protected activity and apparently irritated Sprague, the

evi dence does not support a conclusion that this was sufficient
cause to not rehire him Everyone was conpl aining of dust at the
pit. No facts are presented to show Houser nade a report to NMSHA
of any safety factors and the inspection in May, 1982 was not
uRusuaI or special to indicate a conplaint fromany enpl oyee at

t he m ne.

As | have determned that this is a mxed notive case, the
specific issue is whether respondent woul d have rehired the
conpl ai nant "but for™ the protected activity. The Secretary
contends in his brief that the credibility of Sprague's testinony
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shoul d be resolved against himand given little, if any, weight?
(Pet's brief at 13). | do not agree. | find that nuch of
Sprague's testinony is supported by specific tinmes, dates, and

ot her witnesses testinmony. The fact that Kouser was not al ways
present during working hours at the Kirby site is supported by
testimony from Steffans, Anderson, and Bechtold. Sprague was
able to testify as to specific instances regarding |ack of
eqU|Pnent mai nt enance and repairs that becane necessary as a
result of Houser's |ack of maintenance. Al the enpl oyees that
testified as to their doubting Sprague's credibility did so in
very general terms except for the instance involving the dust
sanpling following the May, 1982 inspection. This involves the
Bossible falsification of dust sanples. However, this was denied
y Sprague and factually not proven. In contrast, a |ocal banker
and the Wom ng Deputy State Mne |nspector, who were both
acguainted with Sprague testified that his reputation for truth
and honesty is beyond reproach (Tr. at 203-205, 349).

| find that this case does not rest upon a general
credibility question but rather on the facts that were supported
by adequate indicia of probativeness and trustworthiness. The
Nei | 1 menorandum of August 25, 1982, is a docunent that is
closely related in time to the decision not to recall Houser and
recites specific reasons. This is nore credible than the
testinony of w tnesses given at a hearing approxinately two years
after the occurrence and stating in general terns that
conpl ai nant "was a good worker" and "took good care of his

equkrnentﬂ' Heeter admtted that he did not have first hand
know edge of Houser's activities at Kirby but opined that he "was
doing a good job" (Tr. at 156). Henning also was not able to

observe Houser at the Kirby site as he was enployed at the mne
(Tr. at 178).

Heeter |eft respondent's enployment in July, 1983, after a
di sagreenent over damage to his personal vehicle anobng ot her
reasons (Tr. at 162, 163). Based upon this adm ssion, Heeter's
testi nony nust be weighed in light of his feelings about the

conpany.

The termnation report for Houser prepared by Steffans on
June 11, 1982, further corroborates the testinony of Steffans and
Sprague that they were not conpletely satisfied with Houser's job
performance (Exh. CG-2). Athough a part of this docunent states
t hat Houser was recommended for rehire and quality of work was
"good", other itens referred to a need for inprovenent. The
evi dence shows that this document was hurriedly prepared and
signed by Sprague without tine to reflect on its contents. How
ever, it is material to the case for its relationship to the tine
of the alleged discrimnation act and supports Northwestern's
position as to notive for failure to rehire.
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In conclusion, | find that Northwestern's proffered
explanation for not rehiring Houser iS nore credible than
Houser's argunent that it was based upon his protected activity
alone. Therefore, conplainant's case nust be di sm ssed.

CONCLUSI ONS OF LAW

1. Northwestern at all tines pertinent to this case was the

'(\)/f)erator of a mne and subject to the provisions of the Federal
ne Safety and Health Act of 1977.

2. | have jurisdiction over the parties and subject matter
of the proceeding.

3. Northwestern proved by a preponderance of the evidence
that Houser was not rehired for reasons of unsatisfactory job
per f or mance.

4, Houser failed to prove that discrimnatory reasons alone
motivated Northwestern to not rehire him and that the reasons
given by Northwestern were unworthy of credence.

DECI SI ON

Based lé%on the above findings of fact and concl usions of
law, |T IS ORDERED that this proceeding is DISMISSED..

_ s L /{(

..4/‘, / ] /("
Zéirgll . Vail ‘

"+ AdminiStrative Law Judge

Di stribution:

James H. Barkl ey, Es%.e, "and Robert J. Lesnick, Esq., Ofice of
the Solicitor, US. -Departnent of Labor, 1585 Federal Building,
1961 Stout Street, Denver, Colorado 80294 (Certified Mail)

Edward Bartlett, Esqg., Northwestern Resources Conpany, 40 East
Broadway, Butte, Mntana 59701 (Certified Mil)
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