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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 84-142
PETI TI ONER A. C. No. 36-01965-03502
V.

Buck Run PO45A Strip M ne
READI NG ANTHRACI TE COVPANY,
RESPONDENT

DEC!I SI ON APPROVI NG SETTLEMENT
Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a civil penalty proposal filed by
the petitioner against the respondent pursuant to section 110(a)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking a civil penalty assessnent in the anount of
$10, 000, for a violation of nandatory safety standard 30 CF.R O
77.704-1(b). The section 104(a) citation no. 2100028, was issued
by an MSHA i nspector on Septenber 22, 1983, during the course of
an investigation of a fatal electrical accident in which a mner
was el ectrocuted when he inadvertently canme into contact with an
energi zed conponent at the m ne power substation. The victimwas
part of an electrical crew performng work at the substation at
the tinme of the accident.

Respondent filed a tinmely answer contesting the citation
and the case was schedul ed for a hearing. However, the parties
have filed a joint notion pursuant to Conm ssion Rule 30, 29
C.F. R 02700. 30, seeking ny approval of a proposed settlenent
wher eby the respondent agrees to pay a civil penalty in the
amount of $5,000, in settlenment of the violation

Di scussi on

The initial civil penalty assessnent recomrendati on of
$10, 000, for the violation in question, was nade through MSHA' s
"speci al assessnent” procedures pursuant to 30 C.F. R 0J100.5,
and it was based on information then available to the Ofice of
Assessments. Petitioner now subnmits that facts have been
di scl osed which warrant reassessnment of the civil penalty anount
to $5, 000.
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In support of the proposed settlenment disposition of this case,
petitioner's counsel has submtted a full discussion of the six
statutory criteria contained in section 110(i) of the Act.
Counsel has also submtted a detail ed discussion and ful
di sclosure as to the facts and circunstances surroundi ng the
accident, as well as a conplete explanation and justification for
t he proposed reduction in the initial proposed civil penalty
assessnent. Included as part of the argunents in support of the
nmotion, are copies of (1) MSHA' s official accident report of
i nvestigation; (2) a report prepared by the Wstinghouse El ectric
Cor poration concerning certain testing conducted in an attenpt to
assist in determning the location of the electrical discharge
i nvol ved in the accident; (3) a sketch of the substation prepared
during the course of the investigation; (4) a transcript of
interviews and statenents nade by two of the electrical crew
menbers who were working at the substation at the tinme of the
accident; and, (5) an accident report prepared by a State of
Pennsyl vania M ne El ectrical |nspector

Petitioner asserts that the electrical crew performng the
work at the substation in question were part of a qualified crew
consisting of a chief electrician, the accident victim and two
qualified electricians. The accident victimwas a qualified
electrician with six years experience in surface and underground
el ectrical low, nmedium and high voltage. The victimhad suffered
el ectrical burns to both his hands and in the center of his
spi ne, but no one observed himcontact live electrical parts, nor
coul d anyone determ ne what electrical parts he had contacted.

Al t hough the spare electrical circuit at which the victim and
anot her crew menber performed their work was deenergi zed, the
mai n power substation structure al so supported incom ng power
lines of 66,000 volts and a stepped down power |ine of 4160 volts
whi ch remai ned energi zed while the pair worked on the substation
roof. The power |ines and conponents were | ocated at heights of
approximately 4 1/2 to 15 feet and 30 feet above the roof |evel.
The conponents cl osest to where the victimand his fell ow crew
menber were working carried 4160 volts and were located 4 1/2
feet above the substation roof.

Petitioner points out that immediately prior to starting the
work, the victimand his fellow crew nmenber discussed the
presence of the hot lines and that the victimstated "as |ong as
we are careful, we're all right . . . well, we're not going to
get near that" (Transcript, 9/27/83, interview w th crew nmenber,
p. 14). Petitioner concludes that it was the judgnent of the
experienced electrical crew (and of the victimin particul ar)
that the job tasks they were perform ng
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could be safely perforned. Petitioner concludes further that the
negl i gence here was noderate, considering the fact that an
experienced crew of electrical workers set up a job which

i nvol ved their own personal safety, and that the evidence
suggests that these qualified electricians considered thensel ves
to be safe as long as they worked carefully.

The information provided by the petitioner reflects that the
respondent is a medi um sized operator producing 336,116
producti on tons of coal annually as of April 1984, and 31, 942
tons annually at its Buck Run P-45A strip mne at the sane tine.

During the two year period from9/22/81 to 9/21/83,
respondent received only one violation from MSHA, a 0104(a)
citation citing 30 CF.R [48.28(a) and a civil penalty in the
sum of $32.

The information provided by the petitioner also establishes
that good faith was denonstrated pronptly by the respondent
hol ding a neeting with electricians at which tinme proper
swi t ching and groundi ng procedures in accordance with the
regul ati ons were established.

Concl usi on

After careful review and consideration of the pleadings,
argunents, and subm ssions in support of the notion to approve
t he proposed settlenent of this case, | conclude and find that it
is reasonable and in the public interest. Accordingly, pursuant
to 29 CF.R 02700.30, the notion IS GRANTED, and the settl enent
| S APPROVED.

ORDER

Respondent 1S ORDERED to pay a civil penalty in the anount
of $5,000, in settlement of the citation in question, and paynment
is to be made to the petitioner within thirty (30) days of the
date of this decision and order. Upon receipt of payment, this
proceedi ng i s dism ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



