CCASE:

SCL (MSHA) V. MONOLI TH CEMENT
DDATE:

19840920

TTEXT:



~2170

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 84-31-M
PETI TI ONER A. C. No. 04-00196-05502
V.
Docket No. WEST 84-35-M
MONCOLI TH PORTLAND CEMENT CO. , A. C. No. 04-00196-05504
RESPONDENT

Docket No. WEST 84-56-M
A. C. No. 04-00196- 05505

Monol i th Cenent Pl ant
DECI SI ON

Appear ances: Herbert Jay Kl ein, Esg., Ofice of the
Solicitor, U S. Departnent of Labor,
Los Angeles, California, for Petitioner;
Ji m Day, Safety and Trai ni ng Supervisor,
Monolith Portland Cenent Conpany, Monolith,
California, for Respondent.

Bef or e: Judge Merlin

These cases are petitions for the assessnent of civil
penalties filed under section 110(a) of the Act by the Secretary
of Labor against Mnolith Portland Cenment Conpany for alleged
vi ol ati ons of the nmandatory safety standards.

Sti pul ations

At the hearing, the parties agreed to the foll ow ng
stipulations (Tr. 4):

1. The operator is the owner and operator of the
subj ect m ne.

2. The operator and the mine are subject to the
jurisdiction of the Federal Mne Safety and Health Act
of 1977.

3. The adm nistrative |aw judge has jurisdiction of
t hese cases.

4. The inspectors who issued the subject citations were
duly authorized representatives of the Secretary.
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5. True and correct copies of the subject citations
were properly served upon the operator

6. Inposition of any penalty will not affect the
operator's ability to continue in business.

7. The alleged violations were abated in good faith.

8. The operator has a small history of prior
vi ol ati ons.

9. The operator is noderately large in size
WEST 84-31-M

Citation No. 2365907 sets forth the violative conditions or
practices as foll ows:

The area where enpl oyees eat |unch was not kept clean
and orderly in the Lab building. Several enployees
eating there were exposed to a fire hazard as well as a
heal th hazard as the fl oor appeared unkenpt.

30 C.F.R [56.20-3(a) provides as follows:

At all mning operations: (a) Wrkpl aces, passageways,
storeroons, and service roons shall be kept clean and
orderly.

The parties stipulated to the facts set forth in the
citation (Tr. 6). An over-filled trash bin presented a definite
fire hazard. However the Solicitor advised that it was now the
Secretary's position that the operator was guilty of noderate
negl i gence rat her than reckl essness (Tr. 6-7). The operator
agreed that the occurrence of a fire was reasonably likely
because enpl oyees snoked in the area (Tr. 7). The violation was
serious and the operator was negligent. A penalty of $150 is
assessed.

WEST 84-35-M
Citation No. 2086560 provides as foll ows:

The passageway and working area of the 2 pier at the
kil n had poor housekeepi ng and was not kept clean of
tool s and other materials. Enployees assigned tasks in
this area could trip, slip, or fall. These areas
(piers) are travel ed often.
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30 C.F.R [56.20-3(a) is the sane mandatory standard as invol ved
in the prior docket nunber.

In this instance also the parties stipulated with respect to
the facts set forth in the petition (Tr. 10-11). The area in
guesti on was between two wal kways where there is occasi ona
traffic at the end of each shift. The presence of sone tools
presented a tripping hazard (Tr. 10). The type of accident which
woul d occur would probably result in a lost work day (Tr. 11).
The viol ation was serious and the operator was negligent. A
penalty of $200 is assessed.

VEST 84-56- M

The Solicitor noved to vacate the one citation involved in
this matter (Tr. 14). The Solicitor adequately expl ained the
basis for vacating this citation and as | have held previously in
ot her cases, vacation of a citation and w thdrawal of penalty
petition with respect to it is within the Solicitor's discretion

ORDER
It is Odered that the operator pay $375 within 30 days of
the date of this decision

Paul Merlin
Chi ef Admi nistrative Law Judge
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AMENDED ORDER

The Order in the above-captioned case is anended to read "It
is Ordered that the operator pay $350 within 30 days of the date
of this decision."

Paul Merlin
Chi ef Administrative Law Judge



