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2 SKYLINE. 10th FLOOR
5203 LEESBURG PIKE

FALLS CHURCH, VIRGINIA 22041 SEP 2 6 IQS4

HERVAN WHALI NG, : DI SCRI M NATI ON  PROCEEDI NG
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Docket No. WEVA 83-238-D

V.

EASTERN ASSOCI ATED COAL
CORP. ,

Keystone No. 1 M ne
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DECI SI ON

Appearances: WIlliamB. Talty, Esq., Tazewell, Virginia
for the Conpl ai nant;
R Henry Moore, Esqh, Rose, Schm dt, D xon
& Hasley, Pittsburgh, Pennsylvania and

Sally S. Rock, Esqg., Pittsburgh, Pennsylvania
for Respondent.

Bef or e: Judge Fauver

In his conplaint, filed with the Conm ssion on August
11, 1983, Conplainant alleged that he was discrimnate
agai nst by Respondent due to the fact that he was a "203-B
letter carrier,” i.e., that he had been diagnosed as having
coal workers' pnedmoconiosis, in violation of Section 105(c)
(1) of the Federal Mne Safety and Health Act of 1977 ("1977
Act") , 30 U S.C § 815(c) (1). Respondent has noved to dismss
the conplaint on the basis "that the Conm ssion and the
Adm ni strative Law Judge have no jurisdiction over this
matter.

A hearing was held on the notion to dism ss on
Septenber 11, 1984. At that time an oral decision was
rendered which nmay be summarized as set forth herein.

The-Motion to Dismss is grounded on the proposition
that discrimnation conplaints of a mner, based on
allegations that the mner suffers from pneunoconiosis,
are required, under the statutes and case |aw of the
Conmi ssion, to be brought under section 428 of the Black
Lung Benefits Act, 30 U S.C. § 938, rather than under the
general anti-discrimnation provisions of Section 105(c) of
the 1977 Act.
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The Conmi ssion ruled in Matala v. Consolidation Coal
Company, 1 FMBHRC 1 (1979), that the discrimnation conplaint
of a mner who suffers from pneunoconiosis should be resol ved
under the specific statutory provisions set forth in section
428 of the Black Lung Benefits Act, rather than the nore
general provisions of section 110(b) of the Federal Coal M ne
Heal th and Safety Act of 1969, 30 U S.C § 820(b).

Wil e the anti-discrimnation provisions of section
105(c) of the 1977 Act replace and enhance the provisions of
section 110(b) of the 1969 Act, giving broader coverage, the
rational e for having discrimnation conplaints, based on
allegations that a mner suffers from pneunoconiosis, resolved
under section 428, has continuing validity.

In a recent decision by a judge of this Conm ssion, Coff
v. Youghi ogheny and Chi o Coal Conpany, Docket LAKE 84-86-D
_(August_z4j 1984) , Judge Melick folTowed the holding in Matala
in dismssing a section 105(c) discrimnation conplaint filed
before the Conmi ssion.

An exam nation of Part 90 of 30 CF.R, the statutory
schene of the 1969 Act, the 1977 amendnents thereto and the
Bl ack Lung Benefits Amendnment, makes it clear that the
Conpl aint, based on Conplainant's status as a section 203(b)
| etter carrier, is properly a matter of. jurisdiction for the
Department of Labor, and not the Conmission. For this reason
the Conplaint should be dism ssed.

In view of the 90-day limtation period set out in
section 428 and concern for the equities with respect to the
operation of that statutory limtation period, inquiry was
made of Respondent's counsel on that specific point. Respondent
has agreed and acknow edged that the 90-day statutory period
for filing conplaints set out in section 428 for discrimnation
matters brought in the Departnent of Labor is tolled fromthe
tine that M. Waling filed his Conplaint with MSHA June 15
1983, until the date of this Decision and O der.

ORDER

WHEREFORE | T IS ORDERED that the Mdtion to Dismss is
GRANTED and this proceeding is DI SM SSED

CZ)&Z!L&L» :}kddbftﬂ.
-WIliam Fauver
Adm ni strative Law Judge

D stribution:
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Wlliam B. Talty, Esq., 106 East-Main Street, P.O Box 581,
Tazewel I, VA 24651 (Certified Mail)

Henr\‘/3 Moor e, Rose, Schm dt, Dixon & _Hasllc\e/z_, 900
leer ui | di ng, Plttsburgh PA 15222 (Certified Mil

Sally S. Rock, Esqg., Associate CGeneral Counsel, Eastern

Associated Coal Corp., One PPG Pl ace, Pittsburgh, PA
15222 (Certified Mail)
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