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This is a contest proceeding under section 105(d) of the
Federal Mne Safety and Health Act of 1977, 30 U S.C. § 801,
et seq., to review a section 104(d)(2) order issued b%/ a
federal mne inspector at the Kitt No. 1 Mne on March 24, 1983.
The order cites a violation of 30 CFR § 75.503 in that
(1) unauthorized nodifications were nade to the longwall
equi pnent in use at the nmne, and (2) the equipnment was not
mai ntained in permssible condition.

The subject order is based upon a previous section 104(d) (2)
order issued at Kitt Mne on Decenber 1, 1982, during a previous
regular quarterly inspection.

Kitt Energy contests the March 24, 1983, order on the
ground that a clean inspection of the m ne had occurred Since
the | ast preceding section 104(d) (2) order. Two other
i ssues are (1) whether Kitt Energy's failure to obtain approval
~of mne equipnent under 30 C.F.R Part 18 was a violation of
30 CF.R § 75.503 and (2) whether its failure to maintain the
equi pnent in permssible condition was unwarrantabl e.

The case was heard at Falls Church, Virginia.
Havi ng considered the testinony, exhibits, and the record

as a whole, | find that a preponderance of the reliable,
substantial, and probative evidence establishes the follow ng:
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FI NDI NGS OF FACT

1. Kitt Energy Corporation is-the owner and operator of
Kitt No. 1 Mne, located at Phillippi, Barbour County, West
Virginia. At all relevant tinmes the mne produced coal for
sale or use in or affecting.interstate conmerce.

2. A quarterly inspection by MSHA is a conplete inspection
of the mne and may involve a nunber of visits to the various
sections of the m ne.

3. MsHA's first quarterly inspection of Kitt No. 1
Mne for Fiscal Year 1983 began on Cctober 14, 1982, and
continued until its conpletion on Decenmber 17, 1982. During
that inspection, on Decenber 1, 1982, Inspector John Paul
Phillips issued a section 104(d)(l) citation and nodified it
to a section 104(d)(2) order.

4, MSHA began its second quarterly inspection (FY 83)
at Kitt No. 1 Mne on January 12, 1983, and conpleted it on
March 29, 1983. On March 24, 1983, during the second quarterly
I nspection, MSHA Resident |nspector Frank Cervo nmade an
I nspection of the mne's surface area wth M ning Engineer
Barry Ryan to follow up on an enployee conplaint that there
wer e hazardous chemicals in that area. Prior to March 24,
1983, Cervo had inspected everything on the surface but for
the chemcals, which he had not previously inspected. Hs
|nspeft|pn on March 24 took about 8 hours to conduct including
travel tine.

5. On March 25, 1983, Assistant Resident |nspector
Bretzel Allen conducted an inspection of the 'y Mains area of
th mne to check on abatenent of conditions cited the day

efore.

6. Frank Cervo and Bretzel Allen were assigned by
MSHA to Kitt No. 1 Mne as resident inspector and assistant
to the resident, respectively, because the Kitt No. 1 Mne
I's considered a nmore hazardous mne. The mne |iberates
about 3 mllion cubic feet of nethane per day and is on the
section 103(i) spot inspection |list, which requires inspections
every 5 days (for mnes liberating more than 1 mllion cubic
feet of nethane per day).

7. Methane can be liberated at any tine at the Longwall
at the Kitt No. 1 Mne, but is liberated particularly during
the extraction of coal. Sources of nethane at the Longwall

are the face itself and the gob area behind it.

_ 8.  On Mnday, Mirch 21, 1983 (during the 2nd quarterly
i nspection), Electrical Inspector Wayne Fetty began an
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el ectrical inspection of Kitt No. 1 Mne. He had been assigned
to assist fellow Electrical |nspector John Paul Pphillipswho
had conducted a required annual electrical inspection of the

m ne al nost one year earlier.

9. During the evening of March 21, 1983, Fetty was
contacted at his home by his supervisor, Paul M Hall, Chief
El ectrical Engineer for Special Services, District 3, and
advi sed that there may have been an unauthorized field change
on the Section D-5 Longwall. In order to inspect the Longwal |,
Fetty arranged with Hall to obtain a copy of the electrical
di agram for the Longwall kept in the Mrgantown MSHA office
on Wednesday, March 23, 1983.

10. On Tuesday, March 22, 1983, while at the mne, Fetty
asked several mners if there had been any changes to the
Longwall Mning Unit and was told that the E ckhoff Shearer
had been renoved and replaced with a Joy Shearer. The next
day, while checking at the MSHA District office in Mrgantown,
he learned that no documents were on file show ng a conpany
application for field nodification for the change of shearers.

11. On Wednesday, March 23, 1983, Inspector Fetty was
instructed by his supervisor, Mke Lawl ess, not to issue an
unwarrantable failure violation if he found a violation that
involved merely a technical violation

12. On March 24, 1983, Fetty returned to Kitt No. 1
Mne. Before entering the mne, Fetty, acconpanied by fellow
El ectrical Inspector James Cross, net with Kirby Smth, Cenera
Mai nt enance Forenman, Roger Harris, Longwall Maintenance Forenan,
and Bob Evans, Superintendent of Kitt No. 1 Mne, and others
and asked themif the shearer in the Longwall operation had
been changed from an Eickhoff to a Joy Mdel w thout making an
application for a field change. The conpany representatives
stated that they had changed shearers and had not made an
application for a field change, but they believed it was not
necessary. Fetty asked if any other changes had been made
on the Longwall and was told by Smith, Harris and Evans,
"No, none whatsoever."

13. In answer to questions as to what he would do under-
ground, Fetty replied that he could not say until he had
ﬁptu%”ly i nspected the rLongwall and had seen the conditions

i msel f.

14, Following the neeting at the mne on the norning
of March 24, 1983, Fetty, acconpanied by James Cross, Ron Cross,
Kirby Smith, Roger Harris and Union Representative Roger
Mtchell, went underground to the Section D-5 Longwal I,
arriving at about 10:35 a. m




15, On _arriving at the Longwall, Kirby Smth instructed
the Section Foreman to deenergize the Longwall. After this
was done the inspection comenced.

16. The Longwall operation involves a nunber of machines
whi ch morkin% together serve to cut coal along a 575 foot face
and convey the coal onto conveyor belts. The shearer cuts
the coal as it travels the length of the coal face. The
coal is dunped onto the face conveyor (pan line), which is
driven by notors at either end to convey the coal to the ‘
stage | oader and onto the mne's belt system

17. On examning the D-5 Longwall unit, Fetty observed E
t hat about 80% of the Longwall equi pment had been changed.
Specifically, he found that:

(1) The shearer had been changed from an Ei ckhof f
to a Joy nodel

(2) The pan line (conveyor line) had been replaced.

T

_ (3) The Sienmons Allis notors that Bomered t he pan
l'ine at the headgate and at the tailgate had been replaced
by Reliance notors.

(4) The headgate and tailgate junction boxes had
been repl aced.

18. Kitt Energy had not applied to MSHA for approva
of the above changes.

19. Fetty also observed the follow ng conditions,
whi ch he found to be hazardous:

(1) The cable entering the head conveyor junction
box was | oose indicating that it was inadequately packed.

_ (2) The md face junction box cable on the outby
side was |oose and could be worked in and out freely, indicating
that it was inadequately packed.

(3) The cable entering the tail conveyor junction
box had been pulled conPIeter out of the packing gland. The
outer jacket of the cable had been pulled back for 3 to 4
i nches |eaving the conductors and ground w re rubbing against
the metal packing gland nut. There was no packing at all left
in the junction box and the base conductor wires, pilot wre
and grounding wire had all been |eft exposed.
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(4) The inside of each of the junction boxes was
rusted, wet and contai ned accunul ati ons of coal dust.

(5) There was no clanping at all for the cables

entering the head conveyor junction box and the tail conveyor
junction box.

20. The | oose and m ssing packing glands for the head
face, md face and tail gate junction boxes did not provide
the flame path protection required to prevent the escape of
flames from the junction boxes should an ignition occur inside.
Thus, the junction boxes were not permssible.

21. The electrical cables linking the head face, md
face and tail gate junction boxes were squect to the nove-
ment inherent in the operation of the pan [ine. Since there
were neither clanps nor packing glands to restrain novenent
of the cables, the cables were subject to rubbing against

packing nuts and straining the internal connections wthin
the junction boxes. N

22. Sparks and ignitions are likely within the junction
boxes if lead wires come into contact with the junction box
frames. Loosening electrical connections within the junction
boxes may generate heat causing the breakdown of the wres'

insul ation and thus cause bare wres to contact the box
frames.

23. Each of'the junction boxes had beconme rusty, wet
and had accunmul ated coal dust. Since the Longwall area was
subject to the liberation of nethane and the generation of
coal dust, the junction boxes were hazardous, and |acked
the protection that properly naintained packing glands would
have provided to contain flames and explosions. A fire or
explosion in one of the junction boxes could have easily
spread outside the box to the surrounding atnmosphere in”the
m ne.

24. After Fetty had discovered the nodifications to
t he Longwall unit and the hazardous conditions |isted above,
he issued a section 104(d)(2) withdrawal order, citing
unaut hori zed nodifications and permssibility violations.

25. Petitioner was aware of the official process by which
approvals, certifications and nodifications are to be obtained.
For exanpl e:

(1) During the summer of 1981, prior to the startup

of the mne's 1st Longwall operation on Section D-3, |nspectors
Fetty and Shuttlesworth along with Electrical Engineer Hall
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met with conpany personnel to discuss all aspects of Longwall
certification and approval, including filing for nodifications
after approval. A so, they advised the Operator to contact
MSHA's Approval and Certification office if they had any

probl ens or questi ons.

(2) Before the 1981 neetings, in June 1979,
CGeneral Maintenance Foreman Kirby Smth had filed modifi-
cation requests With MSHA with respect to lights for 12 S&S
Scoops at the M ne.

(3) On August 10, 1982, Longwall Mhi ntenance
For eman Ro?er C Harris filed a field nodification request
with MSHA Tor the Longwall stage | oader.

26. Petitioner was aware of the need to properly
mai ntai n packing glands and strain clanps as these natters
were |isted as discrepancies and abated prior to the start-
up of its D3 Longwall systemin January of 1982.

217. On March 24, 1983, at a neeting between |nspectors
Fetty and Cross and nmanagenent representatives, it was
agr eed: (1) the Longwall woul d be reinspected to determ ne
whet her the hazardous conditions cited had been corrected,
(2) if other hazardous conditions were observed they would
be cited;, (3) the Operator would prepare an engineering
drawing and letter requesting a field nodification for al
machi nery changed on the Longwal |; and (4) the section
104(d)(2) order would be nodified permtting the Longwall
Unit to operate pending approval of the nodifications
request ed.

28. I nspectors Fetty and Cross reinspected the Longwall.
In the process, they determ ned the abatenent of the conditions
previously cited and issued citations for additional viola-
tions noted. Wen all violations were found to be abated,
Order No. 2115977 was "nodified to pernmit the Longwall
nlnln% unit to be operated until MSHA provides formal approva
for the nodified mning unit," at 8:30 p.m, Mirch 24, 1984.

DI SCUSSI ON. WTH FURTHER FI NDI NGS

I. Was there a "clean" inspection before the
varch 24, 1985 order?

The threshold issue is whether the Secretary of Labor met
his burden of proving that a "clean" inspection of the mne had
not occurred between the |ast preceding section 104(c)(2) order
(De%enber 1, 1982) and the date of the order at issue (March 24,
1983).
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Section 104(d) 1/ of the Act creates an enforcenent tool
whi ch-gi ves the secretary increased sanctions in the form of
w thdrawal (closure) orders to OEerators who repeat edl
allow violations to occur through an unwarrantable failure
to conply with mandatory health and safety standards. In
essence, it authorizes the Secretary to issue wthdrawal
orders for a certain chain of violations, the chain to be
broken only by a "clean" inspection of the entire mne. The
question here is whether such a conplete inspection of the
Kitt Mne took place between the date of the preceding
104(d)(2) order Decenber 1, 1982, and March 24, 1983.

I/ Sectiron 104(d) provides:

“(1) If, upon any inspection of a coal or other mne, an
authorized representative of the Secretary finds that there
has been a violation of any nmandatory health or safety
standard, and if he also finds that, while the conditlons
created by such violation do not cause inm nent danger,
such violation is of such nature as could significantly and
substantially contribute to the cause and effect of a coa
or other mne safety or health hazard, and if he finds such
violation to be caused by an unwarrantable failure of such

operator to conply with such mandatory health or safety
standards, he shall include such flndln? in any citation
given to the operator under this Act. f, during the same

I nspection or any.subsequent inspection of such mne within
90 days after the issuance of such citation, an authorized
reperesentative of the Secretary finds another violation of
any mandatory health or safety standard and finds such viola-
tion to be also caused by an unwarrantable failure of such
operator to so conply, he shall forthwith issue an order
requiring the operator to cause all persons in the area
af?ected by such violation, except those persons referred
to in subsection (c) to be withdrawmn from and to be pro-
hibited fromentering, such area until an authorized repre-
sentative of the Secretary determnes that such violation
has been abat ed.

"(2) If a withdrawal order with respect to any area in
a coal or other mne has been issued pursuant to paragraph (1),
a wthdrawal order shall pronptly be issued by an authorized
representative of the Secretary who finds upon any subsequent
I nspection the existence in such mne of violations simlar
to those that resulted in the issuance of the w thdrawal
order under paragraph (1) until such time as an inspection of
such mine discloses no simlar violations. Follow ng an
i nspection of such mne which discloses no simlar violations,
tﬂe provisions of paragraph (1) shall again be applicable to
that mne."
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Al though the Act does not define what constitutes a
conpl ete inspection of a mne, several Conm ssion decisions
have held that a conplete inspection of a mne is not synonynous
with a conplete regular quarterly inspection

In Secretary of Labor (MSHA) v. CF & | Steel Corporation,
2 FVBHRC. 3459 (1980), the Commssion held that the burden of
proving the absence of a clean inspection is on MSHA as part
of its prina facie case to sustain the order. [t went on to
say thal "nothing in the record ... suggests that the
Secretary's position -- that only a conplete regular quarterly
i nspection can constitute a 'clean' inspection of the entire
mne -- is necessary" to further the public interest in pronoting
conpliance with nandatory safety and health standards.

In Secretarg of Labor gNBHA% v. United States Stee
Cor por at 1 on, (1981), the Commssion again held that
VMBHA Tust establish the absence of a "clean" inspection after
the issuance of a 104(d) (1) order as part of its prina facie

case.

In Secretary of Labor (MSHA) v. Ad Ben Coal Conpany,
3 FMBHRC 1186 (1981), the Comm ssion upheld an adm nistrative
| aw judge's vacating of a 104(d)(2) order where the conplete
I nspection of the mne was conprised of a series of spot
i nspections and regular inspections which were not a conplete
regul ar quarterly Inspection.

In this case MSHA has established only that a conplete
regular quarterly inspection had not been finished by
March 24, 1983. M. Cervo, the resident inspector, felt that
until a closeout neeting was held and he conpleted his paper
work, the regular quarterly inspection was not over and,
therefore, the mne was not conpletely inspected. This is
the position that MSHA took in the Add Ben case, supra,
whi ch the Conm ssion rejected.

Al areas of the Kitt No. 1 Mne had been inspected between
Decenber 2, 1982, and March 23, 1983. Only two regul ar "Aaa"
I nspections were conducted after March 23, 1983, and both of
those were to check on two specific items. They were M. Cervo's
i nspection of the suspected hazardous chemcals on the surface
on March 24, 1983, and M. Allen's inspection of U Mains on
March 25, 1983, to check the abatement of a citation issued the
previous day during a spot inspection. Both of the areas visited
In those two inspections had been conpletely inspected earlier
in the course of the regular quarterly inspection.

It was also brought out in testinony by Petitioner that
nunmerous inspections had occurred between January 19, 1983, and
March 23, 1983. Petitioner's Exhibits 6 and 7 show that the
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entire mne was conpletely inspected through nunerous visits
by MSHA inspectors to all areas of the Kitt No. 1 Mne. This
testinmony was not disputed. In fact, M. Cervo's testinony
supported it.

MSHA has failed to pass the threshold requirenment of
showi ng that a clean inspection of the mne had not occurred
since the last preceding 104(d)(2) order on Decenber 1, 1982
Therefore, the 104(d) (2) order by Inspector Fetty of March 24,
1983, nust fail. he proper chain to support such an order
was m ssing.

I ndependent of this holdin%, the underlying 104(d)(2)
order of December 1, 1982, in this case, has recently been
inval i dated by the Conmm ssion because of an intervening clean

i nspection before Decenber 1, 1982. Secretary of Labor v.

Kitt Energy Corpcration, WEVA 83-65-R decided July 18, 1984.
Such hol'ding is a further ground for invalidating the 104(d)(2)
order at issue in this case.

Accordingky, the March 24, 1983, order will be invalidated.
However, that does not end the case, because the Sectetar¥
charged violations in the order. The I ssues concerni ng' those
al l egations must be resolved and, if charges of violations are
sustai ned, the 104(d)(2) order should be converted into a
section 104(a) citation to the extent of the valid charges.

II. Ddthe.failure to obtain final approval of D5
Longwall equl pnent pursuant to 30 CFR Part 18
constitute a violation of 3¢ CF. R §75.503?

O der No. 2115977 contains charges of violation of
30 CF.R §75.503 which include Petitioner's inplenentation of
unaut hori zed nodifications to its Longwall Mning Unit, the
Qperator's failure to naintain adequate packing to secure and
provide protection for cables entering junction boxes and the
Qperator"s failure to provide and maintain clanping for cables
entering the head face and tail face motor junction boxes.

At the hearing Petitioner stipulated that certain charges
listed in Order No. 2115977 constituted violations of 30 C F.R
§75.503:

It was al so discovered that the follow ng
permssibility violations existed. (1) The 4/0 3/C
type SHD-GC cable is not provided with an adequate
amount of packing, where the cable is entering the
head face motor junction box, the cable can be noved
freely by hand. (2) The 4/0 3/C type SHD-GC trailing
cable is not provided wth adequate packing where
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it enters the md-face junction box XP 1665-25 on

the outby side, the cable is |oose and the packing

nut can be turned freely by hand and the cable pulled

in and out freely. (3) The 4/0 3/C type SHD cabl e
for the 250 HP reliance tail conveyor notor XP 1478-94
Is pulled out of the junction box through the packing

nut exposing the conductors in the cable. (Tr. 14.)

A main issue is whether the failure to obtain approva
of changes in the Longwall equi pment, as required b¥ 30
C.F.R Part 18, constituted a violation of section 75.503.

30 CF.R § 75.503 states:

Section 75.503. Permssible electric face equipnent;
mai nt enance

The operator of each coal mne shall maintain in

perm ssible condition all electric face equipnment
required by §§75.500, 75.501, 75.504 to be perm ssible
which is taken into or used inby the |ast open
crosscut of any such m ne.

Section 75.503 does not set the standards for perms-
sibility, it requires only that certain equipment be main-
tained in permssible condition.

The Act, in section 318(i), defines "permssible" as
fol | ows:

"perm ssible” as applied to electric face equip-

ment neans all electrically operated equi pnent

taken into or used inby the | ast open crosscut of an

entry or a roomof any coal mne the 'electrical

parts of which, including, but not limted to,

associ ated electrical equipnment, conponents, and

accessories, are designed, constructed, and installed,

In accordance with the specifications of the Secretary,

to assure that such equipnent wll not cause a mne

explosion or nine fire, and the other feature of

whi ch are designed and constructed, in accordance

with the specifications of the Secretary, to prevent,
" to the greatest extent possible, other accidents in

the use of such equipnent; and the regul ations of the

Secretary or the Director of the Bureau of Mnes in

effect on the operative date of this title relating

to the requirenents for investigation, testing,

approval, certification, and acceptance of such

equi pnent as permssible shall continue in effect

until nodified or superseded by the Secretary, except

that the Secretary shall provide procedures, including,
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where feasible, testin?, approval, certification

and acceptance in the tield by an authorized repre-
sentative of the Secretary, to facilitate conpliance
by an operator with the requirenents of section 305(a)
of this title within the periods prescribed therein;

In order to neet the permssibility standard of 30 C. F. R
§75.503, the equipnent nust be built according to the require-
ments of Schedule 2G, which is set forth in 30 CE. R_Part 18.
See, e.q., Kaiser Steel Corporation, IBWVA 75-15, 3 |BMA 489

1974); and Eastern Associated Coal Corporation, |BVA 75-23
5-25, 5 IBVA 185 (1975).

Accordingly, the requirement in 30 CF. R §75.503
that electric face equiprment be maintained in "permssible
condition" refers to the requirements of Schedule 2G which
are set forth at 30 CF.R Part 18.

30 CF.R S18.15 requires that:

[i]1f an applicant desires to change any feature
of approved equipment or a certified conmponent,
he shall first obtain MSHA's concurrence pursuant
to the followi ng procedure: * * ¥,

Petitioner was an "applicant" because it was a "corpora-
tion" that controlled "the assenbly of an electrical machine
or accessory" (30 CF.R S18.2, definition of "Apﬁlicant")
when it reassenbled its Longwall Mning Unit at the D-5
location. As an "Applicant," Petitioner was required by
30 CF. R SS18.15 and 18.81 to apply in witing to the Approva
and Certification Center, MSHA 1n advance of making the
chan%es to approved equi pment so that MSHA coul d "determ ne
whet her inspection or testing will be required. .. if there
IS a possibility that the change(s? may adversely affect
safety" (§18.15(b)). MSHA would also need to determ ne
whet her the "[plroposed nodifications . .. conformwth the
applicable requirenents of Subpart B of this part [Part s§18],
and not substantially alter the basic functional design that
was originally approved for the equipnent" (Part 18,18(b)).

The Longwall Mning Unit with the original E khoff
Shearer in place and the Sienons Allis Mtors in place had
been approved by MSHA under MSHA Approval No. 2G-3365A-0
(Exhibit GI, Electrical Conponent Layout). The record
establishes that Petitioner nade changes to-its approved
Longwall M ning Unit and operated the unit wth those changes

"without conplying with the requirenments of 30 CF. R Part 18.
| hold that the changes in the Longwall equi pnent w t hout

obt ai ning MSHA approval constituted a violation of 30 C F. R
575. 503.
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[1l. Failure to provide or to maintain clanps

for the cable entering the Head tace and
Tall Tace Mtor Junction boxes.

At hearing it was established that there were no cl anps
to protect the cables entering the head face conveyor junction
box and the tail face conveyor junction box against strain
from novenent of the conveyor system

Cabl e clanps are required by 30 CF. R §18.40 to be
provi ded:

for all portable (trailing) cables to prevent
strain on the cable termnals of a nachine.

Al so insul ated clanps shall be provided to prevent
strain on both ends of each cable or cord | eading
froma machine to a detached or separately nounted
conponent .

At hearing, Inspector Fetty testified that the cables

leading to the head face and tail face conveyor Hunc%ion boxes
es because

were "trailing cables" and not jinrer machi ne cab
they are subject to the novenent of the conveyor system
during the mning process (Tr. pp. 117-118). " | accept this
definition and hold that Petitioner failed to conPIy with 30
C.F.R 518.40. For the reasons set forth above, hol d t hat
this violation of 30 C.F. R §18.40 constituted a failure to
"maintain. . . electric face equipment... in permssible
condition" and thus is also a violation of 30 CF. R §75.503.

V. Were the violations of 30 CF.R §75.503
"Unwar rant abl e™?

Petitioner's managenent officials intentionally nodified
t he existing approved Longwall Mning Unit by changing the
shearer, conveyor notors, pan line and accessories anounting
to sone 80% of the Longwall Mning Unit, without Sfplying to
MSHA for approval of the changes to the Longwall Mning Unit.
The nanagenent officials were aware of the approval and
nodi fication processes required by MSHA, having discussed
themwith MSHA representatives Fefty, Shuttlesworth and Hal
in the stmmer of 1981, and having filed Field Mdification
requests concerning S&S Scoop tractors in June 1979 and the
Longwall stage | oader in.August 1982.

| hold that Petitioner's failure to conply with the
application and certification procedures was "unwarrantable."
I Petitioner had any %uestion as to the requirenent for an
application for approval of the type nodifications it planned,
it could have resolved the question by contacting MSHA to
see whether an application was needed. By acting wthout
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inquiring into the legality of its actions, it showed a
careless disregard for it statutory and regulatory duty as
an operator.

As to the other violations of section 75.503, a
thorngh_inspection of the Longwall Mning Unit conducted
by MSHA in January 1982 produced a long list of itens that
needed correction by the operator prior to start up that
i ncl uded numerous references to inﬁroperly packed packing
gl ands and cables not provided with adequate strain relief
(i.e., strain clanps). | find that Petitioner knew or should
have known of the packing gland and cable clanmp violations and
corrected them before the 1 nspection on March 24, 1983. |
therefore hold that these violations constituted an "unwar-
rantable" failure to conply.

CONCLUSI ONS OF LAW

1. The judge has jurisdiction over this proceeding.

2. MSHA Order No. 2115977, March 24, 1983, is not wvalid
because the Secretary has not net his burden of proving that
an intervening "clean" inspection had not occurred. der
No. 2115977 should be converted into a section 104(a) citation.

3. The violations charged in Oder No. 2115977 were
proved by the Secretary, by a preponderance of the evidence,
and each was proved to be an "unwarrantable" violation.

ORDER
WHEREFORE | T IS ORDERED t hat:

1. MSHA Order No. 2115977 is MODIFIED to change it
froma section 104(d)(2) order into a section 104(%)
citation.' As so nodified, this citation including all the
charges therein is AFFI RVED

CbalﬂZLnn :?2;“"4-
WIliam Fauver
Adm ni strative Law Judge

D stribution:

B. K Taoras, Esq., Kitt Energy Corp., P.O. Box 500, 450 Race
Track Road, Meadow Lands, PA 15347 (Certified Mil)

Howard K. Agran, Esq., Ofice of the Solicitor, U S. Departnent
of IL)abor, 3535 Market St., Philadel phia, PA 19104 (Certified
Mai

Mchael H Holland, Esq., UMM, 900 15th Street, N W,
Washington, DC 20005 (Certified Muil)
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