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On May 24, 1984, the trial judge entered a tentative
bench decision vacating the S&S finding and rejecting MSHA's
claim that the roof cited in the captioned citation was
inadequately supported (Tr. 121-122). At the same time, the
trial judge round that because the roof was not bolted to
plan there was a technical violation of the approved roof
control plan. A penalty of $150 was assessed for the
violation found.

In response to an order to show cause why the tentative
decision should not be adopted as the final disposition in
this matter, the operator moved to vacate the tentative
decision. The ground assigned was that the roof control
plan did not apply to the roof in the area cited and/or that
the area cited was bolted before the effective date of the
requirement for a roof control plan. After the matter came
on for oral argument on MSHA's opposition to vacation of the
bench decision, the parties agreed to settle the matter
provided the trial judge would modify his decision so as to
delete the finding of a technical violation of the roof
control plan and substitute therefor a finding that the
violation was a result of the operator's failure to control
adequately the roof in the area cited. This in turn would
be predicated on evidence which showed that because the
operator initially chose to install bolts on four-foot
centers the absence of such a bolting pattern established
a failure to adequately control the roof in that area, a
violation of the first sentence of 30 C.F.R. 75.200.
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