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Statenment of the Case

These consolidated proceedings concern two conplaints
filed by the conplainants against the respondent pursuant to
section 111 of the Federal Mne Safety and Health Act of 1977,
seeking conpensation for mners at the respondent's G eenw ch
Collieries No; 1 Mne. The cases are before me for a ruling
on the respondent's Mtions for Summary bpecision, filed pursuant
to Commssion Rule 64,29 CF.R § 2700. 64. Conpl ai nant' s have
filed oppositions to the notions, and based on the pl eadi ngs
filed bg the parties, the facts which pronpted the conplaint
fol | ow bel ow.

On February 16, 1984, at approximately 5:00 a.m, an
expl osion occurred at the Geenwich No. 1 Mne. Subsequently,
that sane day, at 7:00 a.m, an MSHA inspector issued
Order No. 2254355, pursuant to section 103(j) of the Act
(Exhibit 1 attached to respondent's Mtion for Summary Deci sion).
This Order was subsequently nodified by another MSHA | nspect or
froma 103(j) to a 103(k) Oder at 2:00 p.m, that sane day
(Exhibit 2 attached to respondent's notion). This order
aﬁplled to the entire mne, and prohibited anyone from entering
the mne other than federal and state inspectors, UMM
representatives, and conpany officials. The 103 order thus
idled all mners scheduled to work at the mne, and on its
face, states as follows:
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A et hane ignition and/or explosion has occurred

at approximately 5:00 a.m in and around the

active D5 (037) working section. Three miners

who were working in the D-3 section are not
accounted for. The followi ng persons are pernitted
to enter or remain in the mne for the purpose

of rescue operations. State and MSHA officials,
conpany officials, and UMM personnel who are
necessary to conduct the rescue operations.

At 10:15 a.m, on February 16, 1984, the same inspector
who issued the nodified section 103(k) order issued Wthdrawa
Order No. 2254681, pursuant to section 107(a) of the Act.

This order applied to the entire mne, and the condition or
practice shown on the face of the order states as follows:

An under ground m ne expl osion has occurred in
this mne. This Oder is issued to assure the
safety of any persons in the mne until an
examnation Is made to determine if the entire
mne is safe.

The section 107(a) order required the wthdrawal of all
mners fromthe mne except those referred to in section 104(a).

On March 20, 1984, the nmine was still idled, and MSHA
comrenced a "Safety and Health (Saturation) (aaB) Inspection”
of the entire mine on that day. As a result of that inspection
MSHA i nspectors issued 59 withdrawal orders pursuant to
section 104(d) (1) of the Act.

At the time of the filing of both conplaints, the
conpl ainant indicated that it was incapable of listing every
coal mner affected by the section 107(a) order or the 59 orders,
or the exact dollar anount clained under section 111 of the
Act, but that a pronpt effort would be made to obtain this
information through the available discovery procedures.

Arguments Presented bt the Parties

In its conplaint filed in Docket No, PENN 84-158-C, the
conpl ai nant states that it "anticrpafes that the final results
of MsHA's inspections and investigation will reveal that
the conditions which led to the issuance of the inm nent
dan?er order of February 16, 1984, were caused by the operator's
failure to conply with nmandatory safety standards." Conpl ai nant
seeks conpensation under section 111 of the Act for each o?
the mners idled as a result of this order, up to one week's
conpensation at his or her regular rate of pay. Conpl ai nant
al so seeks interest at 20% per annum and reinbursenent for
attorney fees in connection with the clained conpensation




In its answer to the conplaint, the respondent denies
that the conditions which led to the issuance of the inm nent
danger order of February 16, 1984, were caused by the operator's
failure to conmply with mandatory safety standards. Respondent
al so denies that the idled mners are entitled to the clainmed
conpensation, and asserts that the conplainant has no right
to obtain reinbursenent for attorney's fees.

In support of its summary decision notion, the respondent
asserts that its exhibits denonstrate that the mners who
seek a week's conpensation were idled by the section 103(j)
order, and therefore cannot rely on this order in seeking a
week' s conpensation because the relevant provision in section 111
of the Act nmkes that renedy available only when mners are
idled by certain orders issued pursuant to sections 104 and 107,
and not pursuant to section 103.

Al t hough recognizing that NMSHA subsequently issued a
section 107(a) order, the respondent maintains that this ~
order cannot trigger a week's conpensation because it had no
idling effect. Respondent points out that by the time MSHA
i ssued the 107(a) order, the mners had already been idled
by the 103(j) order, which had closed the entire m ne.
Respondent concludes that the 107(a) order closed no additiona
areas or operations and therefore had no effect on the work
status of the m ners.

Respondent maintains that the pleadings also denonstrate
that the second condition found in section 111 of the Act
for obtaining one week's conpensation has not been satisfied
in that the 107(a) order on which the conplainant relies
does not charge the respondent with "a failure of the operator
to conply with any nmandatory health or safety standards,”™ nor
does the order even hint at any such violation. Respondent
also points out that the 103(j) and 103(k) orders |ikew se
show no hint of any violations. Respondent cites a case
interpreting section 111 and its predecessor, section 110
of the Federal Coal Mne Health and Safety Act, which it clains
held that whether mners are entitled to a week's conpensation

must be determined by the text of the order. E.g., UMM, Local 1993

v. Consolidation Coal Co., 8 IBMA 1 (1977) (conpensation’ nust
be determned "under terns of the closure order as issued").

In support of its opposition to the summary deci sion
notion, the conplainant maintains that the fact that the MSHA
i nspector did not allege a violation of a particular health
or safety standard at the tinme he issued the section 107(a)
order should not, in this case, preclude the mners from
obtaining a week's conpensation under section 111. Conpl ai nant
argues that the inspector's main concern in issuing an inm nent



danger order is to insure the protection of the mners by
requiring their imrediate renoval, or, where mners are
already withdrawn, to insure that theg do not reenter the
mne until the immnent danger has subsided. |n the event
of an explosion or accident, MsHA's typical response is to
I ssue immediate orders giving thenselves the ability to
protect lives, avoid the destruction of evidence and, where
necessary, supervise the rescue and recovery efforts. |n many
such cases, asserts the conplainant, the conditions that
existed at the tinme of the explosion, and which may have
contributed to it, will not be determ ned until after an
investigation. Al though orders are issued, and mners are
idled at the time the explosion occurs, citations relating
to the explosion are not issued until months |ater.

Conpl ai nant asserts that on many occasions, the inspectors
wll be able to readily determne that a violation of a
mandatory health or safety standard caused the inmnent danger
and w || presumably cite the violation on the face of the
order. In other situations |ike the instant proceeding, it
may be difficult, if not inpossible, for MSHA to determ ne
the existence of violations at the time the order is issued.
Conpl ai nant concl udes that this should not deprive the mners
of the conpensation to which they would otherw se be entitled.

CDnFIainant points to the fact that section 107(a)
explicitly provides that the issuance of an inmm nent danger
order does not preclude a subsequent citation under section 104
for the violations which precipitated the inmnently dangerous
condition.  Conplainant argues that in enacting section 107(a),
ConPress expressed its awareness that the causes of an _
expl osi on or other energency conditions requiring the inmediate
w thdrawal of mners fromthe mne m ght not becone apparent
until well after the closure order is issued. Conpl aji nant
concludes that if a subsequent section 104 citatigﬁ I ssued
pursuant to section 107(a) does describe violations which
caused the inninentlg dangerous condition, then the el enents

of sgﬁiion 111 have been satisfied and conpensation shoul d be
awar ded.

Conpl ai nant argues that since the explosion was the
condi tion which pronpted the issuance of the inmm nent danger
order upon Which the conpensation clains are based, the mners
shoul d not be penalized because that explosion which pronpted
t he i ssuance of the order also prevented MSHA from i nmedi ately
determ ni ng whi ch violations may have caused or contributed
to the explosion. Conplainant naintains that to deny mners
conpensation on this basis would serve to reward thoSe operators
who have all owed the nost dangerous conditions to develop in
their mnes.
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Complainant argues further that allow ng a . Operate
to €sCape Eiabi-Fity under section 111 on thegbasTéﬁggo' Fatet
respondent's harrow and technical interpretatian,, _s the
contrary to the mandate of Congress that the act be Hida&Sucd
liberally to further its Primary Purpose, the protection of
m ners. CItrn%]the legislative history of the Act_, .. |,
asserts that the Congressional drafters of section 111 Wiewed™ "
it as "a remedial provision which also furnishes adgea
Incentive for the operator to conply with the law' Como lainant
concludes that requiring the respondent to pay up to onet "
week's conpensation in this Case best conports with the
i Congressional intent behind section 111.

In response to the respondent's argunments that the mine
had alreadypbeen idl ed by tﬁ% section 183(k or der b,T}E‘Si;ﬂ
the inspector issued the section 107(a) order, complainant
asserts that it is well-settled that mners are considered

i dled, for purposes of section 111, by the issuance of 7
section 107(a) order, regardless of the fact that they may
have been previously withdrawn from the nmine, and regardless
of whether the prior renoval resulted froma voluntary action
on the part of the operator or whether it resulted fromthe

i ssuance of an earlier withdrawal order. umwa District 31 v.
dinchfield Coal Co., 1 MSHC 1668 (1978); UMM Local 22. 14,
District 5 v. Consolidation Coal Co., 1 MSHC 1674 (1575):
ROSCOe Page v. Valley Canp coal Co., 1 MSHC 1394 (197¢);
and yYeabodal Co.__v. Mnewrkers, 1 MSHC 2220 (1979).

Finally, conplainant argues that on the facts of the
instant case, the condition that caused the idling of the mners
was the explosion. Since the explosion is the sane condition
that led to the issuance of the section 107(a) inmmnent danaer
order, conplainant concludes that it provides a nexus sufficient
to ﬂustlfy conpensation under section 111, and that if the
viol ations had been issued simultaneously with the section
107(a) order, the idled mners would have been entitled to up
to one week's conpensation. Conplainant concludes further
that allowi ng an operator to escape liability in those situations
where the violations leading to the order are detected after
the order's issuance, renoves a powerful incentive to conply
with the law.  Such.an approach, nmaintains conplainant, serves
to reward those operators who, by their failure to conply
with the law, create the nost extrene fornms of an inmnently
dangerous situation: an explosion |eading to a shutdown
of the entire mne.

In Docket No. PENN 84-159-C, the conpl ai nant asserts
that the violations which Ted to the issuance of the 59 orders
wer e independent and separate from any violations which may
have contributed "to the events which closed the mne On
February 16, 1984." Conpl ai nant al so asserts that but for
t hese violations, the mne would have reoPened upon abat enment
of the violations, and that as a result of these violations
the reopening of the mne was del ayed by several weeks.
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The respondent denies that any alleged violations which
pronpted the orders existed, and it asserts that it has filed
Notice of Contests "over a majority of those orders,"” and
that the contests are still pending.

The conpl ai nant maintains that in accordance with section 111
of the Act, each of the mners idled as a result of the 59
w t hdrawal orders issued during the inspection of the mne
initiated on March 20, 1984, is entitled to up to one week's
conpensation at his or her regular rate of pay, such
conpensation being apart frcm and in addition to any
conpensation recei ved under section 111, for the wi thdrawal
order issued on February 16, 1984, pursuant to section 107(a)
of the Act. The conplainant al so asserts that each m ner
idled by the orders I1s entitled to interest on the anount
of conpensation clainmed at the rate of 20% per annum and
to reimbursenent for the attorney's fees incurred in obtaining
sai d conpensati on.

I n support of its Mdtion for Sunnarg Deci sion, the
respondent asserts that section 111 of the Act makes it clear
that the conpensati onsought by the conplainant is available
only if (1) the wwthdrawal order that idles the mners is
i ssued under section 104 (30 U.S.C. § 814) or section 107
(30 U S.C. §817), and (2) the order is issued "for a failure
of the operator to comply with any nmandatory health or safety
standards. "

The respondent naintains that the pleadings and its
exhi bits denonstrate that the mners who seek a week's
conpensation were idled by the section 103 order issued on
February 16, 1984, and that none of the 59 w thdrawal orders
i ssued between March 20 and ril 16, 1984, had any idling
effect due to the existence of the February 16, 1984, section
103(k) order. Respondent argues that the conplai nant cannot
rely on this section 103 order in seeking a week's conpensation
because the rel evant provision in section 111 of the Act
makes that remedy avallable-only when mners are idled by
certain orders issued pursuant to sections 104 and 107, and not
pursuant to section 103, as was the case here.

The respondent asserts further that the pleadings also
denonstrate that the second condition found in section 111
for obtaining one week's conpensation has not been satisfied
in that the respondent has denied that violations existed
which led to the issuance of the orders. Since it has contested
a mpjority of the orders through the filing of Notices of
Contests, which are still pending, the respondent concludes
that the validity of the orders has not been finally determ ned
and that the prerequisite for the award of one week's pay
under section 111 has not been nmet.

2470



In its opposition to the summary decision notiqn,
conpl ainant again reiterates that for purposes of section 111,
mners are consi dered idled regardl ess of the fact that
t hey may have been previousl ywttmdramn fromthe mne
Conpl ai nant cites the same cases previously cited in &position
to the nmotion filed in Docket No. PENN 84-158-C, in support

of its argunents, including the previously cited |egislative
hi story references.

Conpl ainant again reiterates that the explosion triggered
the idling of the mners on February 16, 1984, and that but
for the conditions which led to the issuance of the 59 =
wi t hdrawal orders, the nine would have reopened in March 1984.
Quoting from the Conmission's decision in Mne Wrkers
District 17 v. Eastern Associated Coal Co.,”2 WMSHC133s,,
T298-1299 (1981), conplainant asserts that because *"withdrawal
situations can arise involving ... conplicated sequences
of events or concurrent operations of causative factors,"' the
nexus between a w thdrawal order and the miners' idlenent
shoul d be exam ned on a case-by-case basis. |n support of
this argunent, conplainant cites the follow ng |anguage from
this case:

[Wlhere a work stoppage due to safet% concerns
precedes an order and is occasioned by the
same exigent or emergency conditions |eading
to the order, conpensation nay be justified to
effectuate those safety purposes. 1d. at 1299.

Finally, conplainant states that it is curious that the
respondent should argue that because it denies having
commtted any of the violations which may have precipitated
the issuance of the inmnent danger order, summary decision
shoul d be awarded in its favor. Conplainant's view is that
this assertion by the respondent raises genuine issues of
material fact, which, under the summary decision provisions
of 29 CF. R § 2700.64(b) (1), precludes the granting of the notion.

Di scussi on

The first three sentences of § 111 of the Act provides
in pertinent part as follows:

[11 If a coal or other mne or area

of such mne is closed by an order issued
under section 103, section 104, or section
107, all mners working during the shift
when such order was issued who are idled

by such order shall be entitled, regardless
of the result of any review of such order
to full conpensation by the operator at
their regular rates of pay for the period



they are idled, but for not nore than the

bal ance of such shift. [2) If such order

Is not termnated prior to the next working
shift, all mners on that shift who are idled
by such order shall be entitled to full
conpensation by the operator at their regular
rates of pay for the period they are idled,

but for not nore than four hours of such

shift. [31If a coal or other mne or area

of such mne is closed by an order issued under
section 104 or section 107 of this title for

a failure of the operator to conmply with any
mandatory health or safety standards, all mners
who are idled due to such order shall be fully
conpensated after all interested parties are
given an oPportunity for a public hearing,

whi ch shall be expedited in such cases, and
after such order 1s final, by the operator for
lost tine at their regular rates of paY for such
time as the mners are idled by such closing, or
for one week, whichever is the |esser.

Section 103(j) provides:

I n the event.of any acci dent occurrin? in
any coal or other mne, the operator shall

notify the Secretary thereof and shall take
appropriate neasures to prevent the destruction

of any evidence which would assist in investigating
t he cause or causes thereof. In the event of

any accident occurring in a coal or other mne,
where rescue and recovery work is necessary, the
Secretary or an authorized representative of

the Secretary shall take whatever action he

deens appropriate to protect the life of any
person, and he may, if he deens it appropriate,
supervise and direct the rescue and recovery
activities in such mne.

Section 103(k) states:

In the event of any accident occurring in a

coal or other mne, an authorized representatjve
of the Secretary, when present, my issue such
orders as he deens appropriate to insure the
safetﬁ of any person i1n the coal or other mne,
and the operator of such mne shall obtain the
approval of such representative, in consultation
W th appropriate State representatives, when
feasible, of any plan to recover any person in
such mne or to recover the coal or other mne
or return affected areas of such mne to nornal
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Section 107(a) provides:

[f, upon any inspection or investigation
of a coal or other mne which is subject to
this Act, an authorized representative of the
Secretary finds that an inmnent danger exists,
such representative shall determne the extent
of the area of such mne throughout which the
danger exists, and issue an order requiring
the operator of such mne to cause all persons,
except those referred to in section 104(c), to
be wthdrawn from and to be prohibited from
entering, such area until an authorized repre-
sentative of the Secretary determnes that
such imm nent danger and the conditions or
practices which caused such inmmnent danger no
| onger exist. The issuance of an order under this
subsection shall not preclude the issuance of a
citation under section 104 or the proposing of
a penalty under section 110.

~ The facts presented in the instant proceedings are

simlar to those presented in Local Union 1889, District 17,
UMM v. Westnoreland Coal Conpany, WEVA 81-256-D, sunmarily
deci ded by Judge Steffey on April 28, 1982, 4 FMSHRC 773

(April 1982). An explosion occurred inside Westnoreland s
mne early on the norning of Novenber 7, 1980. Wien it becane
aware of this explosion, the conpany withdrew the mners
working on the 12:01 a.m to 8:00 am shift. At 7:30 a.m,
an MSHA inspector issued a § 103(j) withdrawal order. (ne
half hour later, at 8:00 a.m, an inspector issued a § 107(a)
I mm nent danger w thdrawal order which stated:

Al'l evidence indicates that an ignition of
unknown sources has occurred and five
enpl oyees cannot be accounted for.

On December 10, 1980, after rescue operations had been
conpl eted, both orders were nodified to show that the area
of the mne affected by the orders was limted to sealed portions
of the mne, and the orders remained in effect. The niners
who were withdrawn fromthe mne "during the 12:01 a.m to
8:00 a.m shift on Novenber 7, were paid their entire shift,
and mners who were expected to work the Novenb t
(8:00 a.m to 4:00 p.m), were paid four hours of conpensation
under section 111.

_ Following its investigation into the explosion, NMSHA
issued thirteen § 104(d)(2? orders to Westnorel and on July 15,

1982, and they were based on statenents taken during the




I nvestigation. \Westnoreland contested all thirteen orders,

and they were subsequently consolidated with several civi

penal ty proposals filed by MSHA, and assigned to Judge Steffey
for adjudication. On May 4, 1983, Judge Steffey vacated

all 13 orders on the ground that they were erroneously

I ssued, but left intact the alleged violations for consideration
on the merits in the civil penalty cases. Thereafter,

on notion by the parties, Judge Steffeg apgroved a settlenent

di sposition of the. cases on May 11, 1984, FMSHRC 1267.

In its conplaint filed with Judge Steffey, the Union
alleged that the "inmnent danger" that existed on Novenber 7,
and which led to the issuance of the two orders, was caused
by Westnoreland's failure to conply with nandatory safety
and health standards. Thus, under the third sentence of
§ 111, the Union clained that each mner was entitled to
up to one week's conpensation based on the inmnent danger
order. The Union subsequently filed an anended conpl ai nt
seeking limted conpensation for both the § 103(j) and § 107(a)
orders under the first two sentences of § 111, and repeated
its original claimfor a week's conpensation under the third
sentence of § 111.

Judge Steffey ruled that the mners were entitled to
conpensation for the remainder of the shift on which the
§ 103(j) order was issued and for four hours of the next
working shift. He denied the Union's request for one week's
conpensation based on the § 107(a) order because the order
did not allege a violation of a mandatory health or safety
standard. He also denied the Union's request to retain
jurisdiction of the case until MSHA had conpleted its
I nvestigation of the explosion. The Union had apparently
believed that upon conpletion of its investigation, NSHA
would then termnate the § 107(a) order either wth or wthout
nodifying it to allege a violation of a mandatory health or
saf ety standard.

On appeal, the Commission let stand Judge Steffey's
rulings concerning the Union's clains to conpensation
concerning the § 103(j) order, but vacated his order disnissing
the Union's claim for a week's conpensation and remanded
the case with instructions to hold the record open as to
this claim In its remand decision, the Conm ssion stated
as follows at 5 FMSHRC 1413, August 12, 1983:

W express no view about whether these
thirteen 104(d) (2) orders or any |ater
nodification of the 107(a) Order may _
provide the basis for a week's conpensation
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under the third sentence of section 111,
W al so do not reach the | egal argunents
rai sed by Westnoreland concerning

whet her the inm nent-danger order as

i ssued nust contain an allegation of a
violation for purposes of section 111
conpensation. Al of these questions

on the merits of the Union's claimare
appropriate for resolution in the first

i nstance by the judge.

* * *

*** The case is remanded to the judge

with instructions to hold the record open

as to the Union's claimfor a week's com
pensation. The parties are free to submt
any appropriate notions or showings. If
the Union fails to nmake appropriate show ngs
upon the conpletion of MsHA's investigation,
Westnorel and may file an application for a
show cause order to determne if the claim
should be dism ssed. The judge's resolutions
of the Union's other clains are final, since
no review was taken as to those aspects of
hi s deci si on.

Fol | owi ng the ‘Commission's remand, Judge Steffey issued
a second summary decision on Septenber 24, 1984. He deni ed
the Union's claimfor up to one week of conpensation for
the § 107(a) order on the ground that the mners were initially
idled and withdrawn fromthe nine by the § 103(j) order and
not by the § 107(a) order. Judge Steffey observed that the
Union could not and did not establish that any mners were
wi thdrawn or idled by a § 107(a) order, and at page 11 of
his slip decision stated as foll ows:

Assumi ng that UMM coul d show that mners
were withdrawn bK the § 107(%) order, MSHA
has termnated the 107(a) order w thout nodifying
it in any way to reflect that the inm nent
danger occurred because of Westnoreland' s failure
to conply with any mandatory health and safety
standards. Al though MSHA's investigation resulted
in the issuance of 13 wthdrawal orders pursuant
to § 104(d) of the Act, citing alleged violations
of the mandatory health and safety standards,
those orders cannot be said to allege violations
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as part of an inmm nent-danger order because
they could not have been issued in the first
instance without a finding that the violations
cited in the orders did not cause an inm nent
danger.

Fi ndi ngs and Concl usi ons

PENN 84-159-C

The facts here show that on February 16, 1984, after
the explosion had occurred, the nmine was shut down and the
mners were idled by the issuance of the § 103(j) order
which |ater that sane day was nodified to a § 103(k) order.
Thus, the effect of these two initial orders was to idle
all mners scheduled to work at the mne. Later that
sane day, a § 107(a) inm nent danger order was issued,
and it was obviously intended to maintain the status quo
and to prohibit anyone fromentering the mne until it
could be examned to determne whether it was safe. The
mne renained idle until April 17, 1984, when according to
the conplainant, general work and limted production of coa
resuned. During the interim fromthe date of the explosion
until it was reopened, MSHA had control of the mine and
was conducting an investigation of the explosion, as well
as a mne inspection which began on or about March 20, 1984,
During the course of that inspection, MSHA issued 59
§ 104(d) (1), withdrawal orders, and the record reflects
that they were all issued during the period March 20 to 27,
1984. l

Conpl ai nant asserts that the violations which led to
the i ssuance of the 59 w thdrawal orders "were independent
and separate from any viol ati ons which nag have contri but ed
to the events which closed the mne on February 16, 1984,"
and that but for the conditions that led to the issuance
of the 59 orders, the nmine would have reopened in Mrch
Conpl ai nant concl udes that since these 59 orders closed the
mne for several more weeks, the idled nminers are entitled
to conpensation under § 111.

After careful review of all of the arguments presented
by the parties in support of their respective positions, |
conclude and find that for purposes of conpensation due
under § 111 of the Act, the nminers in question were idled
by the issuance of the § 103 and § 107 orders on
February 16, 1984. The 59 5'104ﬂd) orders were issued over
a month later, and at that tine the mne was still closed,
and the mners were still idled by the previously issued
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orders. | take note of the fact that some of the orders
affected only equipnment, one cited an unsanitary toilet,

and all of themindicated that "no area" of the mne was
affected. This notation is obviously due to the fact that
the mne had al ready been idled by the § 103 and § 107 orders.
Even if | were to accept the conplainant's assertion that

the mne woul d have reopened had the 59 orders not issued,

conpensation for one week's pay still would not |ie because
the previously issued § 103 orders idled the mne, and it
stayed in that posture until it reopened. Section 111

sinply does not provide conpensation for one week's pay

for orders issued pursuant to § 103. The third sentence

of § 111 nmakes it clear that the conpensation sought is

only provided in the event of closure orders pursuant to

§ 104 and § 107 for failure to conmply with any mandatory
health or safety standards. Here, the mine had been idled
by § 103 orders for at least thirty days before the § 104
orders issued. The question of conpensation rights pursuant
to the § 107(a) order is the subject of Docket PENN 84-15-8-C,
and ny findings and concl usions follow bel ow

In view of the foregoing findings and conclusions, |
conclude and find that the mners are not entitled to one
week' s conpensation because of the issuance of the 59 § 104(d)
orders, and the conplainant's arguments in this regard ARE
REJECTED.  Respondent's Mtion for Sunmary Decision IS GRANTED

PENN 84-158-C

In this case, the conplainant naintains that the mners
were idled by the explosion which occurred on February 16,
1984, and that the § 107(a) order was issued because of that
expl osion.  Recognizing the fact that the inspector did not
cite any violations of nmandatory safety or health. standards
when he issued the § 107(a) order, the conplainant nonetheless
argues that this should not preclude the mners from receiving
a week's conpensation. For the reasons which follow the
conpl ainant's argunents ARE REJECTED.

The third sentence of § 111 of the Act makes it clear
that mners cannot be awarded one week's pay for the issuance
of a § 107(a) order unless that order was issued for a
violation of a mandatory standard. In short, the condition
precedent for the awarding of a week's conpensation in these
circunstances is that the mne is idled by the issuance of
a § 107(a) order which cites a violation. On the facts
of this case, neither condition is present. At the tinme the
§ 107(a) order was issued, the mne had already been idled
by the § 103 order, and the order, on its face, cited no
violations of any nandatory standards.
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Wiile | agree with the conplainant's assertion that
the legislative history of the Act recognizes that § 111
was viewed as a renedial provision which also furnishes
added incentive for conpliance by a mne operator, conplainant
woul d have me ignore the plain wording of the statute, or
in the alternative, rewite it. This | decline to do.
Further, 1T take note of the fact that the legislative history
of § 111 indicates that it is not intended to be a punitive
provision. Congress obviously intended |linmted conpensation
for mners idle Pursuant to the types of orders covered
by this section of the Act, and | find nothing in the |egislative
history to support any notion that Congress intended a mne
operator to generally guarantee salary conpensation for mnes

ich may be idled due to no fault of the mner.

In view of the foregoing, | conclude and find that the
mners are not entitled to a week's conpensation because of
the issuance of the § 107(a) order. Accordingly, the
respondent's Mtion for Sumnmary Decision |S G%AKH’ED.

Addi tional Rulings

1. The conplainantfs_suggestion that these dockets are
not ripe for sumrary decision because the 59 w thdrawal orders
have as yet to be litigated IS REJECTED. The parties are

in agreenent as to the essential facts in these dockets, and

| conclude that respondent is entitled to relief as a matter
of law. Further, the facts here show that the mne was
reopened on April 16, 1984, and production resunmed.

The conplainant's assertion that the "conditions" which |ed

to the 1ssuance of the § 107(a) imm nent danger order on
February 16, 1984, were caused by the respondent's failure

to conply with mandatory standards is sinply not so. The

§ 107(a) order was obviously issued as yet another neans by
MSHA to insure its control over the scene of the explosion

and to maintain the status quo.

2. Conplainant's clainms for attorney's fees ARE DEN ED.

Admni'strative Law Judge
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