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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 84-187
PETI TI ONER A. C. No. 36-04151-03504
V.

Rob Strip M ne
ROB COAL COWVPANY, | NC.,
RESPONDENT

DECI SI ON

Appearances: David T. Bush, Esq., Ofice of the Solicitor,
Pennsyl vani a, for Petitioner;
G arence Creel, President, Rob Coal Conpany,
Ki ttanni ng, Pennsylvania, for Respondent.

Bef or e: Judge Koutras

Statenment of the Case
Thi s proceedi ng concerns civil penalty proposals filed by
the petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C 01820(a),
seeking civil penalty assessnments in the amobunt of $40 for two
al l eged viol ati ons of mandatory surface m ni ng
health standard 30 C.F. R [071.208(a).

The respondent filed a tinmely answer and contest, and
pursuant to notice a hearing was held in Pittsburgh, Pennsylvania
on Cctober 23, 1984, and the parties appeared and participated fully
t her ei n.
Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977; Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Commission Rules, 29 C.F.R [2700.1 et seq.
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Sti pul ations

The parties agreed that the mne in question is subject to
the Act and that the presiding judge has jurisdiction to hear and
decide this case. They al so agreed that the respondent is a smal
m ne operator and that the Rob Mne is a small strip mning operation
enploying a total of three miners (Tr. 6-8).

Petitioner's counsel asserted that the respondent's total
history of prior citations consists of two prior "single penalty"
violations for which the respondent paid $40 in civil penalties.
Counsel also asserted that the two citations in issue in this case
i nvol ved a | ow degree of negligence and gravity, and that since no
further action was required to be taken by the respondent to achieve
conpliance, the issue of tinely abatenment is not relevant to any
civil penalty determination (Tr. 8-10).

Di scussi on

The two section 104(a) non-"S & S" citations in question in
this case were issued on May 11, 1984. Citation No. 9951272, charges the
respondent with failing to take a valid respirable dust sanmple during the
Febr uary-NMarch 1984 binonthly sanmpling cycle on designated work position
001-0-368. Citation No. 9951273, charges the respondent with failing to
take a valid sanple during the same sanmpling cycle on designated work
position 001-0-382.

30 CF.R [O71-208(a) provides in pertinent part as follows:

Each operator shall take one valid respirable dust

sanmpl e from each desi gnhated work position during

each binonthly period beginning with the binonthly

peri od of February 1, 1981. The binmonthly periods are:
February 1 - March 31

* k* *x %

For purposes of Part 71, of MSHA's mandatory heal th
standards for surface coal mnes, the term"valid respirabl e dust
sanmpl e” is defined by section 71.2(r), as "a respirable dust sanple
collected and subnmitted as required by this part, and not voi ded by
MSHA. " (Enphasi s supplied.)
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Petitioner's Testi nony and Evi dence

MSHA | nspector Cerald F. Mody confirmed that he issued the
citations in this case, and he stated that they were based on infornmation
received from MSHA' s conputer (exhibits G1 and G2). M. Mody expl ai ned
that the information that is used to support the citation is gathered by
MSHA' s district office and that he sinply signs the citation forns because
t he person who prepares the nonconpliance data is not an inspector
aut horized to issue citations (Tr. 10-14).

Nancy MacCunbee, |nspection Conpliance O erk, NMSHA
Monroeville District Ofice, testified that she is responsible
for nmonitoring the surface and underground respirabl e dust
reporting programfor the mnes in her district. She explai ned
t he procedures she follows in connection with the dust sanple
cassettes submitted by m ne operators to her office.

M's. MacCunbee expl ained that mne operators submit their
respirabl e dust cassette sanples by mail to MSHA' s dust anal ysis
| aboratory in Pittsburgh. The operator is required to fill out
a data card formalong with the cassette, (exhibit G4). She
stated that this is a new form which has been in use for
about a year, and she identified exhibit G5, as the old nine
data card. These data cards are not MSHA forms, and they are
supplied by the conpany which supplies the sanpling cassettes
to the mine operator. In the instant case, the cassettes and
forns are supplied by the Bendi x Conpany.

M's. MacCunbee identified exhibit G3, as an "I nput
Transaction Error Report," received in her office on April 2, 1984,
and she explained that the formis generated by MSHA' s conput er
center in Denver, Colorado. She confirned that this particular
report indicated that items 9 and 10 on the dust data card
submtted with the dust sanple cassette by the respondent in this
case were not filled out. Since the formwas inconplete, the
conputer rejected the sanple cassette as an invalid sanple for
designated work position 368, Caterpillar dozer operator, and
that is why she prepared Ctation No. 9951272, for M. Mody's
signature. She confirmed that a simlar error report was received
for designated work position 382, Fiat Allis Front-End Loader
operator, and that is what pronpted the issuance of Citation
No. 9951273.

M's. MacCunbee identified exhibit G6, as a copy of a letter
dated May 4, 1983, from MSHA's district manager
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to the respondent explaining certain changes in the reporting
requi renents for respirable dust sanples from designated work
positions. She indicated that MSHA's district office provided

a training programfor mne operators in the district to explain
the new procedures for submitting the data required with

t he dust sanpling devices.

M's. MacCunbee confirnmed that both of the citations issued
in this case were the result of the failure by the respondent to
fill out items 9 and 10 on the new data form Since the conputer
whi ch scans this data did not pick up the information, it rejected
the cassettes which were submitted as "invalid," and that is what
triggered the issuance of the citations by her office. She
expl ai ned further that if the respondent submitted the old data
formwith the cassettes, the "conputer rejection"” result would be
the sanme since the old card formdoes not utilize coded itens 9
and 10 as shown on the new forns. She indicated that mne operators
were instructed to submt the new data cards along with any old forns
still in use, and that in this case this was apparently not
done (Tr. 20-35).

Respondent' s Testi nony and Evi dence

C arence Creel, the owner and operator of the mne in this
case, confirned that he was issued a prior citation for an
i nval id dust sanple at the mne. However, he explained that the
initial sanple had becone contam nated with dirt, and that an NMSHA
i nspector advised him"to forget it,"” and to submt a new sanple.
Al t hough he submitted another sanple which indicated that he was in
conpliance, the first sanple was rejected, and as a result, he
received a citation. He decided to pay the assessnent rather than
to contest the citation, and since that time he has been on a regul ar
sanmpling cycle. He clainmed that he has been unable to convince MSHA' s
district office that since that episode, he has always been in
conpliance with the respirable dust requirenents. Under the
circunst ances, he decided to contest the instant two citations
rather than pay the proposed assessnments (Tr. 40-41).

M. Creel testified that when he submtted the two dust
sanpl es which are in issue in this case he filled out the
data cards which were with the sanple cassettes supplied
to himby the Bendi x Conpany, the supplier. He confirned
that he was not furnished a supply of new data cards unti
after the citations were issued (Tr. 46). He also confirned
that he does his own sanpling, and that after filling out
the data cards, he mailed the cassettes and cards to MSHA
in a sel f-addressed contai ner provided for that purpose
(Tr. 48-49).
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Fi ndi ngs and Concl usi ons

The facts presented in this case reflect that the
respondent took the two sanples in question and submitted
themto the appropriate MSHA office as required by the
regul ati ons. However, since the respondent used an old data card
formwhen he submtted the sanples, they were voided by the
conput er because sonme of the information required to be
subm tted on the new formwas not progranmed, and the conputer
could not process the data reflected on the old card.

MSHA' s counsel conceded that the citations resulted
fromthe respondent's use of old data cards when he submitted
the required sanples. Since the old cards do not provide
for the subm ssion of the kinds of information required by
the new data cards, the sanples were rejected by the computer
as being invalid under MSHA's definition of the term
"valid sanples."” Counsel also conceded that the citations
here do not concern a matter of nonconpliance with the
respirabl e dust |evel requirements, but only with the respondent's
failure to submit "valid" sanples. Counsel agreed that nom na
civil penalties are in order for the citations (Tr. 47-50).

I conclude and find that the petitioner has established the
fact of violation as to both citations and they are affirmed.
However, | have considered the fact that the citations were
triggered by a conputer which rejected and invalidated the
dust sanpl es which the respondent submitted because the data
acconpanyi ng the sanples was inconplete. Under the circunstances,
I conclude that there are facts presented here which strongly
mtigate any civil penalty assessed for the two citations.

Gavity
I conclude and find that the violations here are nonseri ous.
Negl i gence

Al t hough respondent is presunmed to know that he was required
to submt new data cards with his sanples, he denied that this was
ever brought to his attention during any MSHA training sessions
he may have attended. Having viewed the respondent on the stand
during his testinmony, I found himto be an honest and straightforward
witness, and | believe his assertions that he was sonewhat
confused over why he was still required to submt dust sanples.
Al t hough MSHA produced a communi cati on dated May 4, 1983, addressed to M.
Creel advising himof the new dust reporting procedures, | find M.
Creel's explanation as to why he used his old supply of data cards
to be credible mtigation of his negligence in this case.
Accordingly, | conclude that the violations resulted froma | ow
degree of negligence on his part.
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Good Faith Conpliance

This factor is inapplicable to the facts of this case. NMSHA
conceded that since the binmonthly sanpling had al ready passed at the
time the citations were issued, there was no way for the respondent
to abate the citations. The record here supports a concl usion that
t he respondent has an excel |l ent conpliance record, and | have taken
this into consideration in assessing the civil penalties for the
two citations in question

Si ze of Business and Effect of Civil Penalties on the Respondent's
Ability to Continue in Business

I conclude and find that the respondent is a snmall mne
operator and that the penalties assessed will not adversely
affect its ability to continue in business.

Penal ty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the Act,
| conclude and find that civil penalties in the anbunt of $5 for
each of the two citations are 2appropriate in this case.

CORDER

Respondent 1S ORDERED to pay a civil penalty in the anount
of $10 for the two citations in question, and payment is to be nade
to MBHA within thirty (30) days of the date of this decision
Upon recei pt of paynment, this case is dism ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



