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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 84-45-M
PETI TI ONER A.C. No. 41-02926- 05502
V.

Crusher No. 2 M ne
PRI CE CONSTRUCTI ON, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Ronnie A. Howell, Esq., Ofice of the Solicitor,
U S. Department of Labor, Dallas, Texas, for
Petitioner;
Bobby Price, Vice-President, Price Construction,
Inc., Big Spring, Texas, for the Respondent.

Bef or e: Judge Koutras
Statenment of the Case

This case concerns a civil penalty proposal initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
820(a), seeking a civil penalty assessnent of $20 for an all eged
vi ol ati on of nmandatory safety standard 30 C F. R [56. 6-20(e).

The respondent filed a tinmely answer and notice of contest
and requested a hearing on the alleged violation. A hearing was
convened in Big Spring, Texas, on Novenber 13, 1984, and the
parti es appeared pursuant to notice.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977; Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Commission Rules, 29 C.F.R [2700.1 et seq.
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Sti pul ations

The parties stipulated that exhibit P-1, is an MSHA computer
print-out reflecting the respondent’'s history of prior violations
for the period February 2, 1982 to February 14, 1984 (Tr. 8). The
print-out reflects three prior citations for which the respondent
paid civil penalty assessnments totalling $119, and that none of
the citations are repeat violations (Tr. 9).

The parties agreed that the respondent is a snmall operator
and that it operates two nmines engaged in the mning of a
I i mestone crushed base naterial used for road construction. The
m ne in question enploys approximately 18 mners and had an
annual production of approxi mately 40,060 man-hours (Tr. 8-9).

The parties agreed that the respondent acted imediately in
good faith and abated the cited condition on the sane day on
which it was pointed out to him(Tr. 9).

Respondent al so stipul ated that paynment of the civil penalty
assessnment for the violation in question will not adversely
affect his ability to continue in business (Tr. 9).

Di scussi on

The respondent was cited for failure to ground two netal
constructed expl osi ve nagazines |located at the site of one of his
crushers. Information devel oped during the hearing indicates that
t he magazi nes were the property of a contractor who brought them
to the site, and they were left as part of a | ease arrangenent
(Tr. 13). The crusher has since been renoved fromthe site and is
no | onger operational (Tr. 11).

Respondent' s vi ce-president, Bobby Price, confirmed that the
crusher is no longer in operation, and he stated that he assuned
that the nmagazi nes were properly grounded at the tine they were
delivered and installed at the site. He pointed out that the
magazi nes are not in the possession of the respondent at al
times (Tr. 13-14).

M. Price indicated that this case was initially contested
by the conpany safety director, and that he (Price) had only
beconme personally involved on the day prior to the hearing. He
conceded the fact of violation and indicated that he would |ike
to dispose of the matter by paying the $20 proposed assessnent.
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Petitioner's counsel asserted that the nagazines in question were
| ocat ed approxi mately 200 yards away fromthe major nine
operations, and that the inspection in question was the first
visit to the site (Tr. 12). He also confirned that abatement was
achi eved that sanme day, and that enpl oyee exposure to any hazard
was minimal (Tr. 12). Counsel confirmed that upon consultation
with the MSHA inspector who issued the citation, and who was
present in the courtroom the inspector would agree that the
paynment of the assessed civil penalty would be a reasonabl e
conprom se for the citation in question (Tr. 16).

Fi ndi ngs and Concl usi ons

After careful consideration of the facts in this case
including the six statutory criteria found in section 110(i) of
the Act, and the argunents presented by the parties in support of
their proposed disposition of this case, | rendered a bench
decision finding a violation of section 56.6-20(e), and inposing
a civil penalty of $20 for the violation. A though the respondent
was negligent in permtting the violation to occur, | have
considered the fact that the respondent is a small operator, has
a good conpliance record, and the fact that there was i mediate
abatenent of the cited conditions. | have al so considered the
fact that the nagazi nes were sonewhat isolated fromthe other
m ni ng operation, and the [ack of any evidence that there were
any hazards presented by the cited conditions. My bench decision
i s hereby reaffirnmed.

CORDER

The respondent 1S ORDERED to pay a civil penalty in the
amount of $20 within thirty (30) days of the date of this
deci si on and order. Upon receipt of payment by the petitioner
this case is dismssed

Ceorge A. Koutras
Admi ni strative Law Judge



