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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

THE NACCO M NI NG COVPANY,

CONTESTANT
V.
SECRETARY OF LABOR, CONTEST PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. LAKE 84-60-R
RESPONDENT Citation No. 2206677; 2/29/84
UNI TED M NE WORKERS OF Docket No. LAKE 84-61-R
AVERI CA (UMM , Order No. 2206678; 2/29/84
| NTERVENOR
Docket No. LAKE 84-62-R
Citation No. 2326373; 2/29/84
Docket No. LAKE 84-63-R
Order No. 2326374; 2/29/84
Powhat an No. 6 M ne
SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. LAKE 84-79
PETI TI ONER A.C. No. 33-01159-03599
V.

Powhat an No. 6 M ne
THE NACCO M NI NG COVPANY,
RESPONDENT

DEC!I SI ON APPROVI NG SETTLEMENT
Bef or e: Judge Steffey

Counsel for the parties filed on Novenmber 30, 1984, in the
above-entitl ed consolidated proceeding a notion for approval of
settlenent. Under the parties' settlenent agreenment, The Nacco
M ni ng Conpany (Nacco) has agreed to withdraw its notices of
contest and Nacco has agreed to pay civil penalties totaling $40
for two alleged violations of section 103(f) of the Federal M ne
Safety and Health Act of 1977, instead of the penalties totaling
$360 proposed by MSHA

The issues involved in this proceeding relate to the
i ssuance on February 29, 1984, of Citation Nos. 2206677 and
2326373 all eging that Nacco had viol ated section 103(f) by
refusing to all ow persons sel ected by UMM as m ners'
representatives to acconpany two different inspectors who were
engaged either in holding a close-out conference or in making an
i nspection. In each instance, the person designated to be the
m ners' representative was classified as a nmechanic. Oders of
wi t hdr awnal
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were issued under section 104(b) of the Act when Nacco failed to
al l ow the nmechani cs to acconpany the inspectors in the
performance of their work. The position taken by Nacco in its
noti ces of contest was that UMM was abusing its discretion to
sel ect mners' representatives by designating only mners having
the job classification of "nechanic" as the representatives to
aid the inspectors. Nacco did not object to UMM s sel ecting

m ners' representatives to assist the inspectors, but clained
that UMM' s choosi ng of nore than one enpl oyee from each job
classification for that purpose unduly interfered with Nacco's
ability to operate its mne safely, if at all, while inspections
wer e bei ng nmade

The parties engaged i n extensive discovery procedures which
cul mi nated on August 15 and 16, 1984, when counsel for the
parties took the depositions of 16 persons totaling 513 pages of
transcript. A hearing had been schedul ed to begin on Cctober 23,
1984. A copy of each deposition was nailed to ne a short tine
prior to the hearing. After | had thoroughly reviewed the
depositions, | issued on Septenber 28, 1984, a procedural order
whi ch cont ai ned sone findings of fact and concl usi ons based on
the 16 depositions. The parties' settlenment agreenent (page 4)
provi des for the findings and conclusions set forth in the
procedural order to be nade a part of ny decision approving
settlenent. The pertinent part of the procedural order of
Sept enber 28, 1984, is quoted bel ow

| have carefully read and sumari zed the statenents
made by the 16 persons who gave depositions under oath
and it is difficult for me to understand why any
further testinmony is required to decide the issues
raised in this proceedi ng. The depositions clearly show
that the union and Nacco's nanagenent cane to an

i npasse after managenent deni ed Roger Hi ckman's request
to transfer fromthe position of mechanic to the
position of helper to the operator of a roof-bolting
machi ne. The union did not insist on designating only
mechani cs as the mners' representatives to acconpany

i nspectors pursuant to section 103(f) of the Federa

M ne Safety and Health Act of 1977 until after
managenent deni ed Hi ckman's gri evance (Baker, p. 18;
Hoski ns, pp. 36-37; Houston, p. 17; Marozzi, pp. 12;
22-24).

It is also clear fromthe statenents of both managenent
and uni on deponents that the union's designation as
representatives on a single shift of up to four mners
regularly classified as mechani cs and one naned as a
substitute nechani c woul d have an adverse inpact on
safety and, if continued, would have curtailed both
production and the ability to operate a safe mne
(Kovacs, pp. 8-11; dyde Reed, pp. 13-16; Vucelich, p
25).
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It was the position of the inspectors that Nacco
is required to operate a safe mne regardl ess of how
many persons the union nay designate as representatives
for purposes of section 103(f) and they believed that
it was both the union's and nmanagenent's obligation
to solve their differences w thout involving MSHA in
their dispute (Facello, p. 7; Mnear, p. 7; WIliam
Reed, pp. 8; 20, 30; 33; Yudasz, pp. 15; 34; 38; Ztko,
pp. 9; 18; 22). Both the union's and managenent's
deposi tions show that the uni on and managenent
ultimately did resolve their differences because
managenent reversed its denial of Hi ckman's grievance
and awarded himwi th the job he had requested after
managenment had engaged in a 2-hour counseling session
with H ckman and | earned that the grant of his request
woul d be in the best interest of all, managenent, the
uni on, and H ckman (Baker, p. 15; Hoskins, p. 40;
Marozzi, pp. 25-30).

The depositions further show that managenent wi t hdrew
its witten policy which restricted the sel ection of
representatives to one representative fromeach job
classification, and that the union, after the
wi t hdrawal of the witten policy, has exercised
reasonabl eness in designating representatives
(Forrelli, pp. 10; 15-16; Marozzi, p. 36; Mller, p.
41). Moreover, the general superintendent stated that
the policy should at |east have allowed the union to
designate two representatives froma single job
classification, assum ng that such a policy was
necessary (Marozzi, p. 35). Nacco's president stated
that the policy did restrict the union's right to
designate representatives under section 103(f) of the
Act (Mler, p. 38). Finally, the deposition of Josiah
Hoski ns, who seens to have been one of the primary
designators of nechanics as nminers' representatives,
stated that Nacco is no |longer restricting the union's
sel ection of nore than one representative froma given
single job classification (Deposition, p. 46).

The depositions al so show t hat managenent did refuse to
allow two of the three representatives designated by
Hoski ns on February 29, 1984, to accompany an inspector
underground in one instance and to attend an
i nspector's close-out conference in another instance
(Forrelli, p. 8; Yudasz, pp. 11; 38; Zitko, pp. 21
24). So far as | can determ ne, section 103(f) does not
permt ne to consider equities in determ ning whether
an inspector properly cites a violation of section
103(f) when a representative designated by the union is
not permtted to acconpany the inspector. Assum ng,
arguendo, that section 103(f) does permt me to
consi der the equities of nmanagenment's refusal to all ow
representatives to acconpany |nspectors Yudasz
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and Zitko, neither the union nor managenent is
entirely free fromfault in the inpasse which occurred
after Hickman's grievance was deni ed.

The union was at fault in using only nechanics as a
means of pressuring Nacco's nmanagenent to reverse its
deci si on regardi ng Hi ckman's gri evance (Hoskins, p
36). Managenent was at fault for agreeing to give the
union to March 2, 1984, to consider the
unr easonabl eness of its position and then arbitrarily
i nposi ng the "one-rep-per-classification" rule on
February 29, 1984, w thout giving the union until the
agreed-upon date to reply to managenent's request mnade
in the comunications nmeeting held on February 27, 1984
(Marozzi, p. 41; Vucelich, p. 23).

The parties al so asked that their settlenent agreenent be
made a part of ny decision. The settlenment agreement is set forth
bel ow

SETTLEMENT AGREEMENT

This settlenent agreenent is nmade by and between The
Nacco M ni ng Conpany ("Nacco"), the Mne Safety and
Heal th Administration ("MSHA"), and the United M ne
Workers of America ("UMM') this 20th day of Novenber
1984.

WHEREAS a di spute arose between Nacco and UMM on
February 29, 1984, regardi ng UMM s designation of
wal kar ound personnel at Nacco's No. 6 Mne; and

WHEREAS MSHA becane involved in the dispute and issued
two [0104(a) citations, bearing nunbers 2206677 and
2326373 ("the G tations"), to Nacco, and subsequently
i ssued two related 0104(b) orders, bearing nunbers
2206678 and 2326374 ("the Orders"), to Nacco, all for
al  eged viol ati ons by Nacco of [103(f) of the Federa
M ne Safety and Health Act ("the Act"); and

WHEREAS Nacco formally contested the validity of the
Citations and the Orders in Notice of Contest
proceedi ngs beari ng Docket Nos. LAKE 84-60-R, LAKE
84-61-R LAKE 84-62-R, and LAKE 84-63-R ("the contest
proceedi ngs"), which are currently pending before
Admi ni strative Law Judge Richard C. Steffey; and

WHEREAS MSHA and UMAA are parties to the contest
proceedi ngs and have participated with Nacco in
conducting 16 depositions of potential union
managenent, and MSHA wi t nesses; and
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WHEREAS Judge Steffey had conducted a detailed
review of the transcripts of those depositions and
i ssued a Procedural Order dated Septenber 28, 1984
("the Procedural Order") setting forth his findings
of fact based on the deposition records; and

WHEREAS t he parties desire to settle the contest
proceedi ngs on an ami cabl e basis and w t hout need for
further litigation

NOW THEREFORE, in consideration of the mutual prom ses
herein made and of the acts to be performed by the
respective parties hereto, it is agreed as foll ows:

1. Nacco shall withdraw its Notices of Contest in the
cont est proceedi ngs.

2. Judge Steffey has indicated his disposition to
assess a civil penalty in the anbunt of $20 agai nst
Nacco for each of the Citations. No other penalties
shal | be sought or clainms made agai nst Nacco based on
the Gtations or the O ders.

3. Nacco shall promptly pay the civil penalties to be
assessed by Judge Steffey, as referred to in paragraph
2 of this agreenent, in full settlenent and conprom se
of the contest proceedi ngs. By maki ng that paynent,
Nacco does not admit that it conmtted any violation of
| aw. Moreover, Nacco's paynent shall be nmade w t hout
prejudice to, and with full reservation of, all rights
and defenses of Nacco respecting the alleged violations
for which paynment is made insofar as the sane may to
any extent be involved in any further or other
pr oceedi ngs.

4. Nacco acknow edges the right of UMM under [103(f)
of the Act to designate uni on wal karound
representatives to acconpany MSHA inspectors at the No.
6 M ne. UMM acknow edges that its designation of only
mechani cs as wal karound representatives at the No. 6
M ne during the period from February 23, 1984, through
February 29, 1984, was nade for purposes unrelated to
the Act's safety objectives and thereby constituted an
i nappropri ate exerci se of UMM s designation right
under [J103(f).

5. UMM will hereafter exercise its [0103(f)
designation right with reasonabl eness, having due
regard for Nacco's safety and production objectives at
the No. 6 M ne and endeavoring to avoid overuse of any
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single job classification, unless clear and present
safety needs so require. UMM specifically agrees
hereafter to address such | abor grievances as it may
have under the provisions of its collective bargaining
agreement with Nacco and without resort to 0103 of
the Act. Nacco will fully respect UMM's reasonabl e
exercise of its [0103(f) designation right.

6. Nacco and UMM shall notify their respective
constituencies at the No. 6 Mne of the terns and
conditions of this settlenent agreenent and of their
i ndi vidual and col l ective obligations to abide by those
ternms and conditions.

7, The parties shall pronptly nove Judge Steffey to
enter an order approving settlement of the contest
proceedi ngs on the basis of this agreenment. This
settlenent is expressly conditioned on the entry of an
Order by Judge Steffey which recites his findings of
fact as set forth in the Procedural Order (see Annex 1)
(FOOTNOTE 1) as well as incorporating the ternms and conditions
of this settlenent agreenment and directing the parties
to conply with those terns and conditions.

I N WTNESS WHEREOF t he parties acknow edge, by
signature of their respective counsel, their agreenent
this 20th day of Novenber 1984.

M ne Safety and Heal th The Nacco M ni ng Conpany
Admi ni stration By: John A. Macl eod
By: Robert A. Cohen

United M ne Wirkers
of Anerica
By: Thomas A. Myers
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Al t hough | gave sone reasons in ny procedural order of Septenber
28, 1984, for ny belief that a civil penalty of $20 would be
appropriate for each of the alleged violations of section 103(f),
| believe that the Act requires nme to give a fuller exposition of
the six assessnent criteria listed in section 110(i) of the Act
than the one provided in my procedural order. The proposed
assessnent sheet in the official file in Docket No. LAKE 84-79
shows that MBHA' s proposed penalty of $180 for each violation was
derived after giving an appropriate evaluation of the six
criteria on the basis of the limted facts which were available
to MBHA at the tinme the proposed assessments were nade. The
assessnment sheet shows that Nacco's No. 6 Mne produces about
1, 075,000 tons of coal annually and that Nacco's controlling
conpany produces over 14,000,000 tons of coal per year. NSHA
appl i ed those production figures under the assessnent formnula
described in 30 C.F.R [100.3(b) and correctly assigned 13
penalty points under the criterion of the size of Nacco's
busi ness.

The assessnent sheet indicates that Nacco has been cited for
712 violations during 2,229 inspection days for the 24-nonth
peri od preceding the witing of the two citations involved in
this proceeding. Using the aforesaid statistics to make the
cal cul ati on described in section 100.3(c) of MSHA's assessment
formula results in the assignnent of two penalty points under the
criterion of Nacco's history of previous violations.

There is no information in the official file, the pleadings,
or the discovery materials pertaining to Nacco's financi al
condition. The Conm ssion held in Sellersburg Stone Co., 5 FMSHRC
287 (1983), aff'd. 736 F.2d 1147 (7th G r.1984), that if an
operator fails to furnish any evidence concerning its financial
condition, a judge may presune that the operator is able to pay
penalties. Therefore, | find that payment of civil penalties wll
not adversely affect Nacco's ability to continue in business.
Consequently, it will not be necessary to reduce the penalty,
determ ned pursuant to the other criteria, under the criterion of
whet her the paynment of penalties will cause respondent to
di sconti nue in business.

A brief discussion of the facts is required to evaluate the
criteria of negligence and gravity. It is a fact that Nacco
refused to allow two of the three nechani cs designated by UMM as
m ners' representatives to acconpany inspectors (Forrelli, p. 8).
On the other hand, Nacco did permt one nmechanic to acconpany an
i nspector as a mners' representative and Nacco's managenent was
quite willing to permit mners fromother job classifications to
act as mners' representatives (Forrelli, pp. 7; 19), but the
UMM person who was designating mners' representatives declined
to appoint any mners fromother job classifications to act as
m ners' representatives when Nacco declined to allow tw of the
three nechanics to act
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as miners' representatives (Hoskins, p. 39). UMM cl ai ns that

m ners fromother job classifications had al ready gone
underground and that no substitute representatives could be

sel ected (Hoskins, p. 40), but Nacco's managenent disputes that
contention (Forrelli, pp. 41-42). In any event, UMM made no
attenpt to appoint substitute representatives and sinply insisted
t hat managenent allow three mechanics to act as miners
representatives to acconpany three different inspectors (Hoskins,
p. 39; Forrelli, p. 20).

It is hardly surprising that Nacco took the intractable
position that it did when one considers that on the previous day
UMM had named four regul ar nechani cs and one m ner whom Nacco
had asked to work as a substitute nmechanic to be mners
representatives to acconpany five different inspectors who were
maki ng a "saturation” inspection on that day (Forrelli, p. 24).
Nacco's managenent on that day permitted UMM to use as mners
representatives an extreme nunber of persons froma single job
classification. Wien one is in possession of sone of the
ext enuati ng circunstances associated with Nacco's refusal to
all ow nore than one nechanic to act as mners' representatives on
the day following UMM s use of five nechanics for that purpose,
it hardly seens appropriate to assess any portion of the penalty
under the criterion of negligence since UMM was using its right
to designate mners' representatives as a neans of putting
pressure on Nacco's nmanagenent to reverse a decision it had nade
in a grievance case filed by one of the mners who wanted to
transfer fromhis position of mechanic to the position of hel per
to the operator of a roof-bolting machi ne (Marozzi, pp. 11-12).

MBHA' s proposed penalty of $180 results in large part from
its having assigned 15 penalty points under the criterion of
negligence. | believe that the unusual circunstances surroundi ng
the citing of the violations warrant assignnment of zero penalty
poi nts under the criterion of negligence.

Both of MSHA's inspectors correctly considered that the
al l eged viol ations of section 103(f) were nonserious and MSHA' s
penalties were appropriately proposed by assignnent of zero
penalty points under the criterion of gravity.

The final criterion to be considered is Nacco's good-faith
effort to achieve rapid conpliance after the violations were
cited. It is a fact that Nacco refused to allow two of the three
mechani cs naned as miners' representatives to act in that
capacity. Since UMM refused to nane alternate mners
representatives, each inspector wote a wthdrawal order because
of Nacco's refusal to abate the alleged violations within the
time period established by the inspectors in their citations. If
UMM had named substitute miners' representatives in other job
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classifications, the alleged violations wiuld have been abat ed
promptly and Nacco woul d have been given full credit for having
shown a good-faith effort to achieve conpliance. |Inasnuch as both
i nspectors considered the violations to be nonserious, NMSHA woul d
have assigned penalties of only $20 for each viol ation under
section 100.4 of MSHA's assessnent procedures if the alleged

vi ol ati ons had been abated within the tinme allowed by the

i nspectors. Therefore, MSHA's failure to find that Nacco had nade
a good-faith effort to achi eve conpliance caused MSHA to propose
its penalties of $180 by using the assessnent fornula in section
100. 3 instead of proposing $20 penal ties under section 100. 4.

| believe that UMM shoul d share the blane for the fact that
the alleged violations were not pronptly abated. UMM coul d have
contested Nacco's refusal to all ow nechanics to acconpany the
i nspectors just as well if it had naned substitute mners
representatives so that the provisions of section 103(f) could
have been net by use of substitute miners' representatives
sel ected fromother job classifications. For that reason, |
bel i eve that the penalty shoul d be assessed by assigning zero
penalty points under the criterion of whether the operator
denonstrated a good-faith effort to achi eve rapid conpliance

In short, since UMM was equally at fault in bringing about
the i npasse which resulted in the issuance of the citations, |
bel i eve that assessment of nore than token penalties in this
i nstance woul d defeat the deterrent purposes envisioned by
Congress for assessnent of civil penalties. For the aforesaid
reasons, | find that the parties' settlenment agreenment providing
for the assessment of penalties of $20 for each violation should
be approved and that the notion for approval of settlenment should
be granted.

VWHEREFORE, it is ordered:

(A) The parties' notion for approval of settlenent is
granted and their settlenment agreenment is approved.

(B) Pursuant to the parties' settlenment agreenment, The Nacco
M ni ng Conpany, within 30 days fromthe date of this decision
shall pay civil penalties totaling $40.00 for the violations of
section 103(f) alleged in Citation Nos. 2206677 and 2326373 dat ed
February 29, 1984.

(C The Nacco M ning Conpany's notion to withdraw its
notices of contest is granted, the notices of contest are deened
to have been withdrawn, and all further proceedi ngs i n Docket
Nos. LAKE 84-60-R t hrough LAKE 84-63-R are dism ssed.
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(D) Approval of the parties' settlenment agreement is conditioned
upon the parties' conpliance with the terns and conditions of the
agr eenent .

Richard C Steffey
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

~FOOTNOTE_ONE

1 The settlenent agreenent submitted by the parties includes
in an Annex to the agreement a quotation of the |anguage fromthe
procedural order which |I issued on Septenber 28, 1984. | have
already included in this decision the rel evant portions of ny
procedural order and they need not be repeated.



