CCASE:

SCL (MSHA) V. EASTERN CCOAL
DDATE:

19841213

TTEXT:



~2744

Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEVA 84-33-D
ON BEHALF OF
ROBERT RI BEL, MSHA Case No. MORG CD 83-18
COVPLAI NANT
V. Federal No. 2 M ne

EASTERN ASSCCI ATED COAL
CORP. ,
RESPONDENT

ORDER DENYI NG ATTORNEY FEES
ORDER AWARDI NG DANMAGES

St at enent of the Case

On Novenber 2, 1984, the Conmi ssion renmanded this matter to
me for the limted purpose of ruling on a motion filed by M.
Ri bel's private counsel, after | decided the case on the nerits,
for an award of costs, expenses, and attorney's fees purportedly
incurred by M. Ribel in connection with his discrimnation
conpl ai nt .

My decision with respect to the nerits of the discrimnation
conplaint filed on M. Ribel's behalf by MSHA was issued on
Sept enber 24, 1984. | sustained the conplaint and ordered that
M. Ribel be reinstated. In view of the fact that the conpl aint
was filed on his behalf by MSHA, and since no one raised the
guestion of attorney's fees and expenses, ny decision did not
i ncl ude those matters.

M. Ribel's private counsel filed her nmotion with the
Conmi ssion's Executive Director on Cctober 29, 1984, and included
as part of the notion are four attachnments item zi ng expenses
all egedly incurred by M. Ribel in connection with his discharge
by the respondent.

On Novenber 7, 1984, respondent's counsel filed an
opposition to the notion for an award of costs, expenses, and
attorney's fees.
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Attachment 2 to the notion is an item zed statenent prepared by
counsel Barbara Flei schauer claimng $118.35 for mi|eage and neal
costs, $258.98 for long distance tel ephone calls, and $8, 688. 33,
for "expenses for legal services." These clains total $9, 065. 66.

Attachment 2(A) clainms mleage and nmeal costs totaling
$118. 35, covering a period from Septenber 5, 1983 to Cctober 19,
1984.

Attachment 2(B) clainms |ong distance tel ephone calls in the
amount of $258.98, covering a period from August 22, 1983, to
Cct ober 4, 1984.

Attachment 2(C) is an item zed |list of clainmed expenses for
| egal services in the anount of $8,688.83, covering a period from
August 21, 1983, to Cctober 24, 1984. Counsel states that during
this period of time she provided 173.77 hours of |egal services,
billed at $50 per hour, for a total of $8,698.33.

Attachment 3 is a statenent of expenses filed by Counse
Fl ei schauer on behal f of Professor Robert Bastress. Included in
this statenment are costs for mleage and neals anounting to
$138. 48, and "expenses for |egal services" amounting to $656. 25,
for a total of $794.73.

Attachment 4 is a statenent of expenses filed by Counse
Fl ei schauer on behalf of Professor Franklin D. C eckley for
"l egal services" in the anmount of $206. 25.

In support of these charges, counsel subnmits an unsigned
typewitten letter dated October 24, 1984, to M. Ribel advising
hi mthat he owes Professor Bastress $794.73, and Professor
C eckl ey $206.25 (Attachnent 1).

Attachment 5 is a statenent of expenses allegedly incurred
by M. Ribel in connection with his discrimnation claim
Included in this claimare nmleage and neal costs in the anmpunt
of $135.92, |long distance tel ephone calls in the amunt of
$53. 54, and mi scel | aneous expenses in the amount of $470.88, for
a total of $660. 34.

Attachment 5(A) and (B) are item zed statenents of M.
Ri bel ' s cl ai ned expenses for mleage, neals, tel ephone, and
m scel | aneous expenses incurred by M. Ribel (and in one
i nstance, his wife), covering a period from August 24, 1983, to
Novenmber 15, 1983. Most of the itens cl ai ned appear to be for
travel to and fromthe West Virginia University Law Center, and
travel to and from Fairnont and Charl eston
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West Virginia, and the West Virginia Departnment of Mnes in
connection with M. Ribel's appeal before the State of West
Virginia on his discharge. Further, nost of the clained tel ephone
calls on attachnment 5(B), are between M. Ribel and an
unidentified "wi tness" or "union representative."

Attachment 5(C), are clains in the anount of $290.88, for
prescription nedication expenses incurred by M. Ribel's famly
during the time he was off the payroll of the respondent. M.

Ri bel clains that these nmedi cal expenses would have normally been
covered by his conpany insurance had he not been di scharged.

Attachment 5(C), also includes interest charges in the
amount of $180, which M. R bel claims he incurred on | oans made
to cover expenses resulting from3 nonths of |ost wages while he
was of f the respondent’'s enploynment rolls.

The sumtotal of all clainmed expenses filed by Counse
Fl ei schauer anount to $10, 726. 98.

Respondent's Qpposition to the Awardi ng of Attorneys' Fees

In opposition to the notion for an award of attorneys' fees,
respondent's counsel points to the fact that the conplaint in
this case was brought on M. Ribel's behalf by the Secretary
pursuant to the provisions of section 105(c)(2) of the Act.
Counsel submits that it is only with respect to an action brought
by a conpl ai nant on his own behal f pursuant to the provisions of
section 105(c)(3) of the Act that an award of costs and expenses,
i ncluding attorneys' fees, is appropriate. Therefore, counse
concl udes that an award of costs and expenses, including
attorneys' fees, to M. Ribel in this case would be
i nappropri ate.

Respondent submits that the | anguage of section 105(c) of
the Act is plain as to the question of when an award of costs,
i ncludi ng attorneys' fees, should be nmade. Respondent enphasi zes
the fact that section 105(c)(2) of the Act requires the Secretary
to file a complaint with the Conm ssion on a conpl ainant's behal f
when he determines that a violation of that section has occurred.
VWen the Secretary determines that a violation has not occurred,
section 105(c)(3) confers upon the conplainant the right to file
an action in his own behalf before the Conm ssion. Respondent
submts that it is only in this instance that section 105
aut horizes the award of costs including attorneys' fees. In
support of this conclusion, respondent cites the follow ng
| anguage of section 105(c)(3):
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VWhen an Order is issued sustaining the
conpl ai nant' s charges under this subsection, a
sum equal to the aggregate anount of all costs
and expenses (including attorneys' fees) as
determ ned by the Conm ssion to have been reasonably
incurred by the mner, applicant for enploynment or
representative of mners for, or in connection
with, the institution and prosecution of such
proceedi ngs shall be assessed agai nst the person
committing such violation.

Respondent maintains that there is no simlar provision
aut horizing the award of costs and fees when the Secretary
prevails in an action commenced pursuant to the provisions of
section 105(c)(2), and that it is only in connection with a
successful action comrenced pursuant to the provisions of section
105(c)(3) that an award of attorneys' fees is appropriate. In
further support of its argunent, respondent cites the legislative
history of the Act as reported by the Joint Explanatory Statenent
of the Conference Conmittee, in pertinent part as follows:

* * * |f the conplainant prevailed in an action which
he brought hinself after the Secretary's determ nation
t he Conmi ssion Order would require that the violator
pay all expenses reasonably incurred by the conpl ai nant
in bringing the action. (Enphasis added.)

H Confer.Rep. No. 95-655, 95th Cong., 1st Sess. (1977)
U. S. Code Cong. OAdm n. News 1979, p. 3500

Respondent concludes that it is apparent that Congress
i ntended that an applicant be entitled to an award of fees and
costs in an action brought pursuant to the provisions of section
105(c) only when the applicant is required to commence an action
with the Conmmission on his own behalf, and that an award of costs
i ncluding attorneys' fees, as requested by M. Ri bel, would be
i nappropriate and unwarranted under the circunstances of this
case.

In further opposition to the notion for award of attorney's
fees, respondent's counsel asserts that subsequent to his
di scharge, M. Ribel also filed a petition with the West Virginia
Coal M ne Safety Board of Appeals pursuant to the provisions of
the West Virginia Coal Mne Health and Safety Act,
W Va.
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Code [022-1-1 et seq., charging that his discharge had been in
violation of the anti-discrimnation provisions of that Act.
Counsel states that a hearing was held on M. Ribel's petition
before the Board in Charl eston, West Virginia on Novenber 15,
1983, but that on Novenber 29, 1983, acting on a notion filed by
Eastern, the Board entered an Order staying and deferring any
further investigation or hearing with respect to M. Ribel's

di scrimnation petition, and that M. Ribel's petition for
discrimnation is pending with the Board at this tine.

Respondent' s counsel al so asserts that he believes that
subsequent to his discharge, M. R bel filed a claimfor
unenpl oynment conpensation with the Wst Virginia Bureau of
Unenpl oynment Conpensation, and that a hearing was held on M.
Ri bel's claimon or about Septenber 5, 1983.

Respondent submits that the requested attorneys' fees for
M. Ribel's private counsel for work performed in connection with
his proceedi ngs before the State of West Virginia are
i nappropri ate because any work done by counsel was not work which
was necessary to the preparation and presentation of the issues
before the Commission in this case. Mreover, counsel asserts
that M. Ribel may be entitled to the award of fees under
attorneys' fees provisions of the West Virginia Coal Mne Safety
Act and the Unenpl oynment Conpensation Act. Counsel argues that
any fee awarded under the Federal Mne Safety and Health Act for
services performed in connection with the State proceedi ngs woul d
result in double recovery for M. Ribel. Under the circunstances,
counsel maintains that any fee award by the Conm ssion shoul d be
reduced so as to exclude all hours charged in connection with the
proceedi ngs before the State of West Virginia.

Assum ng arguendo that the Act can be construed to authorize
the award of fees for the efforts of private attorneys in an
action brought by the Secretary on behalf of a conpl ai nant
pursuant to section 105(c)(2), respondent's counsel cites the
"intervenor" cases of Donnell v. United States, 682 F.2d 240
(D. C.1982); Al abama Power Co. v. Gorsuch, 672 F.2d 1
(D.C.Cir.1982) and Busch v. Bays, 463 F. Supp. 59, 66
(E. D.Va. 1978), and argues that the test which has evolved from
t hese deci sions requires the Commi ssion to make a determ nation
as to the role played by the "intervenor" before making any fee
award. Respondent submits that if the "intervenor" has
contributed little or nothing of substance to the litigation
then no fee award is appropriate.
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On the facts of the instant case, respondent’'s counsel asserts
that the action commenced by the Secretary on M. Ribel's behalf
bef ore the Conmi ssion, including the necessary steps leading to
nmy decision were as follows: the filing of the conplaint by the
Secretary; the representation of M. R bel at the tenporary
rei nstatement hearing on Novenmber 28, 1983; the representation of
M. Ribel at his deposition which was taken for purposes of
preparation for the hearing on the nmerits of his conplaint;
representation of M. Ribel at the hearings on the nmerits which
were held on January 11 and 12, 1984,; and the preparation and
filing of a post hearing brief with me. Since M. Ribel was
represented by the Secretary in all of these matters, counse
concl udes that the function performed by his personal attorney
was limted to showi ng up at hearings and depositions and readi ng
docunents prepared by others. Counsel maintains further that
there is no showi ng here that M. Ribel's personal attorneys
contributed anything of substance or value to the outcone of the
action comrenced on his behalf by the Secretary. Under the
circunmstances, and in light of the principles set forth in his
cited cases, counsel submts that an award of fees to M. Ribe
for the hours | ogged by his personal attorneys would be
i nappropri ate.

Wth regard to Attorney Fleischauer's fee charges in
connection with the tenporary reinstatenment hearing held on
November 28, 1983, and the hearing on the nerits held on January
11 and 12, 1984, respondent's counsel points out that in both
i nstances the hearings were handl ed by counsel for the Secretary
and that Ms. Fleischauer's participation was strictly as an
observer. Counsel submits that the sanme is true for the fee
charges by Ms. Fleischauer in connection with the taking of M.
Ri bel 's deposition in preparation for the hearing on the nerits
of his conplaint. Further, counsel notes that Ms. Fleischauer has
listed numerous charges for review ng and readi ng docunents
prepared by ot her counsel, and he suggests that these charges
shoul d be reduced or elimnated as excessive and unnecessary.

Al t hough the respondent takes the position that no attorney
fee award is appropriate, it nonetheless submts that if a fee is
awarded, the following is a schedul e of reasonable hours and
rates in light of Ms. Fleischauer's "mnor role"” in this matter

1) Cient interview 2.0
2) Revi ew Conpl ai nt prepared
by Secretary .5

3) At t endance at tenporary reinstatenment
heari ng 6.0
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4) At t endance and assi stance at

hearings on the nerits 10.0

5) Revi ew Secretary's posthearing
bri ef 1.0

6) Revi ew Judge Koutras' decision
and neeting with client 1.0
20.5 at $50.00 $ 1,025.00

Attorney Fleischauer's Argunments in Support of the Mdtion for
Attorney Fees

By menorandumfiled with ne on Novenber 26, 1984, Ms.
Fl ei schauer maintains that the plain nmeaning of section 105(c)(3)
of the Act authorizes the award of private attorneys fees and
expenses reasonably incurred by M. Ribel in connection with the
di scrimnation conplaint brought on his behalf by the Secretary
of Labor. In support of this argunent, M. Fleischauer relies on
the Suprene Court decision in New York Gaslight Cub, Inc. v.
Carey, 447 U.S. 54 (1980), a case litigated pursuant to Title VII
of the Civil R ghts Act of 1964. Ms. Fleischauer argues that the
factual simlarities between M. Ribel's case before this
Conmmi ssion and the facts presented in the New York Gaslight O ub
Inc. are controlling on the question of the award of attorneys
fees to her for the work performed on M. Ribel's behalf. She
concl udes that the Supreme Court's holding in the case stands for
two separate propositions that are relevant to this case: (1)
private attorneys who intervene in federal agency proceedi ngs on
t he conpl ai nant's behalf may be reinbursed for their tine under
the federal statute, and (2) private attorneys who participate in
state agency proceedi ngs which are related to or have a
connection with the federal proceedings, may al so recover
attorneys fees for the state proceedi ngs under the federa
stat ute.

In further support of her request for attorney fees, M.
Fl ei schauer includes an affidavit fromM. Ribel and an affidavit
executed by MSHA attorney Moncrief and filed with me on Novenber
29, 1984. Wiile taking no position on the award of attorney fees
to Ms. Fleischauer, M. Mncrief states that during a period
prior to the reinstatenent hearing, he conferred with M.
Fl ei schauer by tel ephone for the purpose of exchangi ng
information, clarifying their understanding of the facts, and
di scussing "theories and approaches to the case.” M. Mncrief
al so asserts that he conferred with Ms. Fleischauer the day
before the hearing, and during the trial at counsel table and
during recesses. He concludes that "my representation of M.
Ri bel was significantly enhanced by the collaboration with M.
Fl ei schauer. "
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Fi ndi ngs and Concl usi ons

In Johnson v. Georgia H ghway Express, Inc., 488 F.2d 714,
717-719 (5th Cir.1974), the court set down 12 criteria for a
judge's consideration in determ ning an award of attorney fees.
At 488 F.2d 720, the Court made the foll owi ng observation

* * * The trial judge is necessarily called upon to
question the time, expertise, and professional work of
a lawer which is always difficult and sonetines
distasteful. But that is the task, and it nust be kept
in mnd that the plaintiff has the burden of proving
his entitlement to an award for attorneys' fees just as
he woul d bear the burden of proving a claimfor any

ot her noney j udgnent.

In Donnell v. United States, 682 F.2d 240 (D.C. G r.1982), a
case involving attorney fees to intervenors on the side of the
United States under the Federal Voting Rights Act, the Court
observed as follows at 682 F.2d 248, 2409:

VWer e Congress has charged a governmental entity to
enforce a statutory provision, and the entity
successfully does so, an intervenor should be awarded
attorneys' fees only if it contributed substantially to
the success of the litigation. This inquiry primrily
entails determ ning whether the governnental |itigant
adequately represented the intervenors' interests by
diligently defending the suit. It also entails
consi deri ng both whether the intervenor's proposed
different theories and argunents for the court's
consi derati on and whether the work it performed was of
i nportant value to the court.

By providing for attorneys' fees to be awarded in
actions brought to vindicate the civil rights | aws,
Congress did not intend to allow private litigants to
ride the back of the Justice Departnment to any easy
award of attorneys' fees. Qoviously, if an intervenor
did nothing but sinmply show up at depositions,
hearings, and the trial itself and spend lots of tine
readi ng the parties' docunents, an award of attorneys
fees woul d be inappropriate. The sane would be true if
the intervenors' subm ssions and argunents were nostly
redundant of the governnent's or were otherw se
unhel pful . (Enphasis added.)
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The record in this case reflects that prior to the hearings
concerning M. Ribel's conplaints, Ms. Fleischauer failed to file
any formal appearances as his counsel. Further, although her
after-the-fact argunents in support of attorney fees suggest that
she is an intervenor, the record reflects that at no tinme has she
avai l ed herself of the opportunity to file a notion of
i ntervention pursuant to Comm ssion Rule 29 C F. R [2700. 4(c).

Wth regard to Ms. Fleischauer's participation at the
tenmporary reinstatenent hearing held in Pittsburgh on Monday,
Novenber 28, 1983, | take note of the fact that she did not
actively participate in the hearing, questioned no w tnesses,
presented no argunments, and sinply sat at counsel table as an
observer. Her appearance was noted after MSHA Counsel Moncri ef
i ntroduced her on the record as "an attorney retained by R be
originally in anticipation of [sic] 105(C)(3) case, as well as
certain matters in the State of West Virginia which are simlar
in nature to these proceedings" (Tr. 5). M. Mncrief also stated
that "Wth ne is Barbara J. Fleischauer, who has been privately
retained by M. Ribel to represent himin ancillary matters, that
is, matters ancillary to the proceeding"” (Tr. 6).

The trial transcript consisting of 321 pages in M. Ribel's
reinstatement hearing reflects that Ms. Fleischauer's
participation was limted to responding to questions frommne
concerning the location of a mne phone (Tr. 198-199), the
identity of two mners at a mne neeting (Tr. 237-238), and a
guestion as to whether M. Ribel was receiving unenpl oynment
conpensation (Tr. 291). | find nothing to support the concl usion
that her participation was critical to M. Ribel's case, or that
it significantly contributed to the presentation of his case, or
the maki ng of the record before ne. In a trial transcript
consi sting of 321 pages, Ms. Fleischauer's nanme appears on three
pages, and | cannot conclude that her participation nmade any
significant contribution to the case as it was being presented by
MSHA counsel Moncrief. Accordingly, Ms. Fleischauer's reliance on
MSHA Counsel Moncrief's affidavit in support of her contention
that she nmade a significant contribution at the hearing is
rej ected.

Ms. Fleischauer's reliance on M. R bel's affidavit in
support of her suggestion that she nmade a significant
contribution to the presentation of his case before nme is al so
rejected. M. R bel's assertion at page 2 of his affidavit that
during his reinstatenent hearing, M. Fleischauer "cleared up
some confusion about the direction the air was flow ng across the
face," and that this was an "inportant part of ny case,” is
nonsense. The ventilation flowin the mne had nothing to do with
M. Ribel's discharge for allegedly sabotagi ng a m ne phone.
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Wth regard to the hearing on the nerits of M. Ribel's
di scharge, Ms. Fleischauer clainms 13 hours of work in connection
with the "hearing at Ramada I nn in Mrgantown" on January 11,
1984, and "second day of hearing, consultation with client,” on
January 12, 1984. The hearing transcript for January 11, 1984,
reflects that she entered an appearance that day. However, the
transcript for the second day, January 12, 1984, does not show
that she was present, or that she entered an appearance. However,
even assum ng that she was present for the full two days of
hearings, a review of the 743 pages of trial transcripts
concerning M. Ribel's case, and two ot her conpl ai nants not
represented by Ms. Fleischauer, reflects that Ms. Fleischauer is
not mentioned at all. In short, the transcripts reflect that she
was a nonparti ci pant.

In ny view, M. Ribel's statenent at page 3 of his affidavit
that Ms. Fleischauer's presence at the hearing on the nmerits of
hi s di scharge "gave us an opportunity to gather information and
observe how wi tnesses acted in case we needed to have a hearing
at the state level," accurately portrays the role played by M.
Fl ei schauer in the hearings before ne. As | stated earlier, her
role in both hearings before me was that of an observer
nmoni toring the hearings. Ms. Fleischauer admits as much when she
states at page el even of her nenorandumthat she woul d have been
negligent if she had not nonitored M. Ribel's case before this
Conmi ssi on.

At pages 9 and 10 of her menmorandum Ms. Fl ei schauer asserts
that in a discrimnation case brought by MSHA on behalf of a
conpl ai nang mner, the first duty of MSHA's attorneys is to see
that the Act is enforced, and its obligation to the mner is only
of secondary inportance. In support of this conclusion, M.
Fl ei schauer maintains that MSHA's |ack of conmttnment to M.
Ri bel "is shown by the fact that to date three different NMSHA
attorneys have been assigned to represent his case.”

I find Ms. Fleischauer's self-serving criticismconcerning
MBHA' s asserted lack of committnent to M. Ribel to be
unwarranted and | acking i n substance. MSHA Counsel Moncrief, who
represented M. Ribel at the reinstatenment hearing, and MSHA
Counsel Rooney, who represented himat the hearing on the nerits,
nore than adequately represented and protected M. Ribel's
i nterests.

| assume that the third attorney referred to by M.
Fl ei schauer is the MSHA staff attorney who will represent
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MSHA and M. Ribel in the appeal filed with the Comm ssion by the
respondent. The fact that three MSHA staff attorneys have pursued
M. Ribel's case before this Conm ssion reflects comrttnent,
rather than a | ack thereof.

| believe it is clear fromthe record in this matter that
Ms. Fl ei schauer provided no active input at the hearings which
conduct ed, asked no questions of w tnesses, presented no
evi dence, did not participate in any cross-exam nation, and filed
no post-hearing briefs or proposed findings and conclusions. In
short, her role was that of a passive observer and
nonpartici pant. The work in connection with the presentation of
M. Ribel's case before nme, both at the tenporary reinstatenment
hearing, and the hearing on the nerits, was carried out by the
Secretary's staff attorneys. The record reflects that both
attorneys (Moncrief and Rooney), provided nore than adequate
| egal support for M. R bel's position, and that his interests
were protected and pursued in a conpetent manner by gover nment
counsel . The record here does not support a conclusion that M.
Fl ei schauer made any neani ngful contribution to the final outconme
of M. Ribel's case before ne.

Most of the clainmed | egal expenses item zed in Attachnent
2(C) of Ms. Fleischauer's notion, appear to be clains associated
with her work in connection with M. Ribel's state unenpl oynent
conpensation claimand his state appeal in connection with his
di scharge. In each instance where she clains that she spent a
designated anount of time on a particular matter, she has failed
to indicate that it was in connection with M. Ribel's
di scrimnation case before this Conmm ssion. For exanple, at page
1 of attachment 2(C), she states that on August 24, 1983, she
spent 2 hours and forty-five mnutes reading portions of the Wst
Virginia Mne Safety Statute. On Septenber 2, 1983, she clains
that she spent approximately 3 hours researching state
unenpl oynment conpensation | aws, and that on Septenber 5, 1983,
she spent 6 1/2 hours preparing for M. Ribel's state
unenpl oynment conpensation claimhearing. On Cctober 8 and 22,
1983, she clainms she spent approximately 4 hours review ng and
anal yzing the transcript of M. Ribel's arbitration hearing. On
November 7, 1983, she clains she spent over 7 hours neeting with
an unidentified witness, and that on Novenmber 11, 1983, she spent
over 9 hours for work connected with the "Appeal Board."” On
November 23, 1982, she clainms she spent over 7 hours nmeeting with
a representative of the West Virginia Departnment of M nes Appea
Boar d.

In her item zed expenses for |egal services shown in
Attachment 2(C), M. Fleischauer includes the follow ng charges
for researching, preparing, and conputing the anmount
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of clained attorneys fees, and it includes the tine spent in
preparing her billings:

12/9/83 45 m nut es
2/ 5/ 84 65 m nut es
10/ 5/ 84 90 m nutes
10/ 12/ 84 105 m nutes
10/ 20/ 84 120 m nutes
10/ 23/ 84 165 mnutes (unspecified portion)

590 m nutes

Based on a fee of $50 per hour, Ms. Fleischauer has clai med
a fee of approximately $500 for conpiling and conputing how rmuch
M. Ribel owes her for her |egal services.

The New York Gaslight Club, Inc., case involved a racial
di scrimnation conplaint filed under Title VIl of Cvil Rights
Act of 1964, with the Federal Equal Enploynent Cpportunity
Conmi ssion. Pursuant to certain procedures established by the
EEQC for processing such conplaints, the case was referred to the
appropriate State of New York adm nistrative Agency. The
conpl ai nant was represented by private counsel throughout the
state proceedi ng, and after conpletion of the state
adm ni strative and judicial proceeding, the state agency's
determ nation in favor of the conplainant was affirned.

The critical issue presented in the New York Gaslight C ub,
Inc. was the question of whether or not attorney fees could be
awarded for work perfornmed by a private attorneys in connection
wi th proceedi ngs pursuant to a federal statute before a state
adj udi catory agency where there was no state provision for the

paynment of fees for private counsel. In holding that attorneys
fees were payable, the Suprenme Court relied on the broad | anguage
found in section 706(k) of Title VII, allow ng discretionary

court approval of such fees "in any action or proceedi ng under
this title," the fact that the conplaint was initially referred
to the state agency for resolution, the fact that Title VII gave
the conpl ai nant the right to sue in Federal Court for attorneys
fees regardl ess of the posture of the state proceeding, and the
fact that the legislative history of Title VII reflected a broad
and conprehensi ve enforcenent provides for an initial state and
| ocal resolution of the conplaint, with the ultimte conpliance
authority residing in the federal courts.

Ms. Fl ei schauer asserts that the facts presented in M.
Ri bel's case are simlar to those which prevailed in
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New York Gaslight. She nmaintains that MSHA's inspectors
encouraged M. Ribel to retain private counsel; that MSHA' s
attorneys sonehow viewed M. R bel's interests as of secondary

i nportance and | acked conmmittnment to his case; that she nmade a
positive contribution to the devel opnent of the record before ne
in M. Ribel's case; that her work in connection with M. R bel's
state proceeding "aided in the protection and preservation of M.
Ri bel's federal rights"; and that the state's proceedi ngs were

i nadequat e.

Ms. Fl ei schauer's reliance on the asserted shortcom ngs and
i nadequaci es of the State of West Virginia s procedures for
adj udi cating mne safety discrimnation cases to support her
clains for attorneys fees in the case before nme is irrel evant.
M. Ribel's conplaint under the Federal M ne Act has afforded him
a full and fair opportunity to be heard before this Conm ssion
and | remain unconvinced that Ms. Fleishcauer's linmted
participation in the proceedings before nme contributed in any
meani ngful way to the adjudication of his case. | am al so not
convi nced that her work in connection with M. Ribel's state
conpl aints, including his clains for unenpl oyment conpensation
contributed in any meaningful way to ny adjudication of his case.

Ms. Fl eischauer's reliance on the New York Gaslight case in
support of her clained attorneys fees for work in connection with
M. Ribel's state proceedings |S REJECTED. In M. Ribel's case,
it seens clear to ne that the conplaint filed on his behalf by
MSHA before this Conm ssion was separate and apart from any
renedy which may have been available to himunder state law. In
these circunstances, | amof the view that Ms. Fleischauer shoul d
ook to the State of West Virginia to recover any attorneys fees
incurred by M. Ribel in connection with counsel's legal work in
that forum

Ms. Fl ei schauer does not adequately explain the services
purportedly rendered by "Professor"” Bastress and "Professor”
O eckley on behalf of M. Ribel. It would appear to nme that these
services were in connection with M. Ribel's clains before
several state agencies. In any event, these individuals are
totally unfamliar to ne, and they entered no appearances and did
not participate on the record in any proceeding before nme in
connection with M. Ribel's discrimnation conplaint. Under the
ci rcunst ances, these clains ARE REJECTED as unsupported and
unwar r ant ed.

In Secretary of Labor, ex rel Mchael J. Dunmire and Janes
Estle v. Northern Coal Co., 4 FMSHRC 126 (February 5, 1982),
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the Conmi ssion affirmed a deci sion by Judge Mrris awarding two
m ners expenses they incurred while attendi ng hearings concerni ng
their discrimnation conplaints brought on their behalf by MSHA
In granting this relief, the Conm ssion noted as follows at 4
FMSHRC 143- 144:

Regardi ng incidental, personal hearing expenses
incurred by Estle and Dunmire in connection with their
attendance, Northern argues that because section
105(c)(3) of the Mne Act expressly provides for
heari ng expenses, while section 105(c)(2) does not
mention the subject, Congress must have intended that
such expenses were outside the scope of a section
105(c)(2) renedial award. W agree with the judge that
the differences in | anguage between the two sections
are not as significant as Northern argues. Section
105(c)(2) expressly provides that the relief it
authorizes is not limted to the reinstatenent and back
pay mentioned. Furthernore, the "illustrative" nature
of the relief listed in section 105(c)(2) is made clear
by the | egislative history we quoted above. Estle and
Dunmi re woul d not have borne such expenses (and
i nconveni ence) but for Northern's discrimnation. W
therefore hold that reinbursenent of their hearing
expenses is an appropriate formof renedial relief.

In his decision of May 27, 1981, in the Northern Coal Co.
case, Judge Morris made the foll owi ng findings and concl usi ons
with respect to the question of reinbursenment of expenses in
connection with attending the hearings, 5 FMSHRC 1342-1343:

* * * Under Section 105(c)(2), in a discrimnation
proceedi ng brought by the Secretary, the Commi ssion may
direct "other appropriate relief,' including an order

i ncorporating affirmative action to abate and "back pay
and interest.' A Section 105(c)(2) case brought by the
Secretary does not directly authorize costs and
expenses.

On the other hand, in a proceedings [sic] brought by a
m ner on his own behal f under Section 105(c)(3), in
addition to back pay and interest, the Conm ssion shal
award a sumfor "all costs and expenses.' The apparent
conflict, as outlined above, is resolved by a review of
the |l egislative history:
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It is the Cormmittee's intention that the Secretary
propose, and that the Conmmi ssion require, all relief
that is necessary to make the conpl ai ning party
whol e and to renove the deleterious effects of
the di scrimnatory conduct including, but not
l[imted to reinstatenent with full seniority
rights, back-pay with with [sic] interest, and
reconpense for any speci al damages sustai ned
as a result of the discrimnation. The specified
relief is only illustrative. Thus, for exanple,
where appropriate, the Conmm ssion should issue
broad cease and desi st orders and include
requi renents for the posting of notices by the
operator.

S.Rep. No. 95-181, 95th Cong. 1st Sess. 37,
reprinted in (1977) U S.Code Cong. & Ad News
3400, 3437.

Application of the statutory standard has resulted in
the rei mbursement of lost equity in a truck (Secretary
on behalf of E. Bruce Noland v. Luck Quarries, Inc., 2
FMSHRC 954), an enpl oynent agency fee (Secretary on
behal f of WIIiam Johnson v. Borden, Inc., SE 80-46-DM
April 13, 1981), transcript, court costs, and attorneys
fees (Frederick G Bradley v. Bel va Coal Conpany,
supra. Here the expenses incurred in participation in
t he hearings are special danages necessarily resulting
from conpl ai nants' prosecution of their clainms. The
statute intended these expenses to be borne by the
i ndi vi dual whose conduct occasi oned t hem
Northern al so argues that no expenses shoul d be awarded
Dunmire for the hearing on the tenporary reinstatenent
order because the Secretary asserted that no testinony
could be taken regarding the nerits of the case. This
poi nt has been thoroughly di scussed (supra, pages
8-11). In addition, there is no doubt that the presence
of Dunmire was necessary in the prosecution of his
claim
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In the Borden case cited to by Judge Morris, former Conm ssion
Judge Laurenson awarded the conpl ai nant $951. 33, an anount he
paid as a fee to an enpl oynent agency which found hima job after
hi s di scharge. Judge Laurenson held that "this enpl oynment agency
fee is the type of consequential damages which is authorized by
section 105(c)(2) of the Act," 3 FMBHRC 926, 938 (April 13,
1981). However, Judge Laurenson denied the conpl ai nant's request
for rei mbursenent of $20 paid by himfor tape recordings of his
unenpl oyment conpensation hearing, and in so doing rul ed that
"Johnson failed to establish a valid reason for the need for
t hese tape recordings as a reinbursable item of consequenti al
damages, " 3 FMSHRC 938

In the Bradley case cited by Judge Mrris, Comm ssion Judge
Broderick authorized paynent of $60.60 to the conplainant for the
cost of the hearing transcript in his case before this
Conmi ssion, but denied a claimof $90 for the transcript of the
conpl ai nant' s hearing before the West Virginia Coal Mne Safety
Board of Appeals.

In Secretary of Labor, MSHA v. Metric Constructors, Inc., 6
FMSHRC 226 (February 29, 1984, a case brought by MSHA on behal f
of seven mners, the Comm ssion affirmed Judge Lasher's findings
sustaining their discrimnation clainms. However, the Conm ssion
remanded the case for a determnation as to certain renedi al
aspects of the case, particularly with regard to Judge Lasher's
award of $125 per day to five of the conplainants for the time
spent attending their hearings. The awards were in the anount of
$375 to four of the conplainants and $250 to the other one for
the three day hearings. Judge Lasher noted that in the absence of
any specific input fromthe parties as to the amounts that should
be awarded, "an award of $125.00 for each day of hearing attended
by a Conplainant is fair and reasonabl e rei nbursenent,” 4 FNMSHRC
811 (April 20, 1982).

In remandi ng the case, the Conm ssion noted as follows at 6
FMBHRC 226, 234 (February 29, 1984):

Recovery of expenses incurred in bringing a successful

claimmay be part of the relief necessary to nmake a

di scrim natee whole. Northern Coal, 4 FVRHRC at 143-44.
The burden of establishing a claimfor expenses is upon
the Secretary. It is he who nmust introduce sufficiently
detail ed evidence so that a determ nation nmay be nmade
whet her the conmplaints' clainms are justified. When he
does not do so and when, as here, the judge's award is

wi t hout record support, we have no basis for neaningful
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review. We therefore vacate the award of expenses.
However, in view of the statutory duty to make these
m ners whole, we remand in order to afford the parties
the opportunity to subnmit evidence concerning the
appropriate anmount, if any, of the expenses to be
awar ded t he conpl ai nants.

The Metric Constructors, Inc. case was assigned to me on
remand. The parties stipulated and agreed to the relief due the
conpl ai nants, and with regard to hearing expenses, they agreed
that three of the conpl ainants shoul d be paid $72 each for the
time spent attending the hearing, and that one other conplai nant
shoul d be paid $48. The stipulation and agreenent was finalized
in my decision of April 26, 1984. A subsequent appeal taken by
MSHA in the case was denied by the Comm ssion on June 6, 1984,
and Judge Lasher's decision, as well as mne, becane final

In a recent decision by Chief Judge Merlin in Secretary of
Labor, MSHA, ex rel Thomas L. WIlians v. Peabody Coal Conpany, 6
FMSHRC 1920 (August 3, 1984), he considered a request for special
damages filed pursuant to the "other appropriate relief" clause
under section 105(c)(2). In that case, the conplainant's
privately retai ned counsel sought noney damages, including
attorney fees, for losses purportedly incurred in real estate and
busi ness ventures after the conplainant was laid off. Judge
Merlin rejected both clains after finding that the w ongful
| ayof f of the conplainant was not the proximate cause of his rea
estate and busi ness | osses and expenses. Judge Merlin al so
rejected a clained expense of $1,418.64, purportedly incurred by
t he conpl ai nant while job hunting after his layoff, and he did so
after noting that MSHA's brief cited no case |law to support an
award of such damages, and that the solicitor advised himduring
t he hearing that decisions under the National Labor Rel ations Act
i ndi cated such an award woul d not be nmade, 6 FMSHRC 1925

In the WIlians case, the parties agreed that he was
entitled to recover for unreinbursed nedi cal expenses in the
amount of $710, and for the cost of obtaining recertification as
an electrician. In approving paynment for these costs, Judge
Merlin noted as follows at 6 FMSHRC 1925

It should be noted that an award of damages in these
two i nstances woul d be appropriate under the principles
set forth herein. The nedical expenses woul d have been
paid for by health insurance if Conpl ai nant had been
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wor ki ng and the electrical certification would not
have expired if Conpl ai nant had not been laid off.
The layoff was the proxi mate cause of these
particul ar | osses.

In Secretary of Labor, MSHA, ex rel Larry D. Long v. Island
Creek Coal Company and Langl ey & Morgan Corporation, 2 FNMSHRC
2640 (Septenber 18, 1980), Conmm ssion Judge Fauver awarded
conpensation to a conplainant for costs and expenses incurred in
connection with the institution and prosecution of his
di scrimnation claimby MSHA. Judge Fauver awarded conpensation
for (1) lost wages in the anount of $247.04; (2) ml|eage expenses
in the anount of $199.24; and (3) tel ephone expenses in the
amount of $57.47, and his awards were substantially |less than the
total amount requested by MSHA on behalf of the prevailing mner
As noted in the Cctober 1, 1981, issue of the CCH Enpl oynent
Safety and Health Guide, No. 542, page 9, Judge Fauver's deci sion
was uphel d on Septenber 4, 1981, in an unpublished opinion (No.
80-1799) by the Fourth Crcuit Court of Appeals.

On the basis of the aforenentioned cases concerni ng MSHA
instituted discrimnation conplaints, damage awards have been
made for expenses incurred by a conplainant while attending his
own hearing, including clains for mleage and tel ephone calls,
and the cost of Commi ssion hearing transcripts. Conversely,
clains for costs incurred by a conplainant in collateral matters
such as state unenpl oynent conpensation clainms and state-filed
di scrimnation conplaints have been rejected. In each instance
where costs were awarded, the Judge viewed them as consequenti al
or special damages within the neaning of the term "other
appropriate relief" I anguage found in section 105(c)(2) of the
Act. Except for the WIlians case decided by Judge Merlin, none
of the other cases concerned private attorney fees for
MSHA-initiated conpl aints.

Except for the WIlians case deci ded by Judge Merlin, none
of the other cited cases concerned awards for private attorney
fees for MSHA-initiated conplaints. In the WIlianms case Judge
Merlin denied a fee request after finding that the requested fees
were in connection with clained business | osses which were not
the direct result of the discrimnatory conduct.

After careful review and consideration of the argunents
presented by the parties in support of their respective positions
on the issue of attorney fees in MSHA-initiated discrimnation
conpl aints, | cannot conclude that such fees are avail able as
speci al or consequenti al danages pursuant
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to section 105(c)(2). On the facts of this case, | conclude and
find that M. Ribel's decision to retain private counsel was of
his own doing, and that private counsel was not necessary to
pursue his conplaint before this Comm ssion. Since his conplaint
was pursued at all stages before me by MSHA's attorneys, |
conclude that any fee award to private counsel here would be

i nappropriate, particularly where the record shows that private
counsel did little or no work in the proceedi ngs before ne, and
made little or no contribution to the outcone of M. Ribel's
case. Accordingly, Ms. Fleischauer's assertion that she is
entitled to attorney fees under section 105(c)(2) of the Act ARE
REJECTED, and her cl ains ARE DEN ED

Even if | were to hold that section 105(c)(2) authorizes an
award of private attorney fees as part of the special or
consequenti al damages available to a prevailing conplainant, on
the facts of this case, | remain unconvinced that M. Fleischauer
earned the substantial fees that she is claimng for her |ega
efforts on behalf of M. Ribel in the proceedings before nme. In
any event, in such a case, | would award her the anount suggested
by respondent ($1,025) as a reasonable fee for her input in the
proceedi ngs whi ch | adj udi cat ed.

Wth regard to M. R bel's claimfor $290.88, for
prescription nedicati on expenses incurred by his famly during

the tine he was off the respondent's payroll, | conclude and find
that these expenses may be recovered as consequenti al damages. In
this regard, | assune that any such expenses incurred by M.

Ri bel during the period he was off the respondent's enpl oynent
rolls would have been covered by his conpany provi ded nedica

i nsurance plan. Had he not been di scharged, these expenses woul d
have been paid or at |east conpensated by any applicable

i nsurance plan. If nmy assunptions are correct, and assum ng the
item zed expenses can be verified, RESPONDENT |S ORDERED to
conpensate M. Ribel for these personal expenses.

Wth regard to M. R bel's clainms for $180 in interest
charges for personal |oans totalling $1500 to cover certain
expenses resulting fromthree nonths | oss of wages, | concl ude
and find that these expenses are recoverable as consequenti al
damages flowi ng fromthe discrimnatory conduct. Assum ng these
anounts can be verified, RESPONDENT IS ORDERED to conpensate M.
Ri bel for these personal expenses.

Wth regard to M. Ribel's ml|eage and neal costs for the
periods 8/24/83 to 11/15/83, in the anmount of $135.92, as
item zed in Attachnent 5(A), they are all DEN ED. These cl ains
are for expenses preceding M. Ribel's hearings before this
Conmi ssion, and | conclude that they are not recoverabl e under
section 105(c)(2) of the Act.
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Wth regard to M. Ribel's |long distance tel ephone call expenses
totalling $53.54, as item zed in Attachment 5(B), and
enconpassing a period from8/5/83 to 8/ 11/84, | note that many of
the item zed calls were nade before and after the hearings which
| conducted. Since it is difficult to verify and separate an
itemzed listing, | will anard M. Ribel the sumof $35.00, as a
reasonabl e anount to conpensate himfor his out-of-pocket clained
phone calls, and RESPONDENT IS ORDERED to pay himthat anount.

The parties are advised that ny findings and concl usi ons
with respect to the requested attorney fees and expenses have
been nade after careful consideration of all of the argunents
presented by Ms. Fleischauer in her nenmorandumin support of the
requested awards, the oppositions and replies filed by the
respondent's counsel, and the affidavit filed by M. Moncrief. |
take particular note of the fact that MSHA has taken no position
with respect to the nmerits of Ms. Fleischauer's clains for fees
and damages, and that MSHA Counsel Rooney and respondent's
Associ ate General Counsel Rock have not been heard from

Ceorge A. Koutras
Admi ni strative Law Judge



