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On June 9, 1982, at approximately 9.30 P.M one coal m ner
di ed and anot her was seriously injured as the result of a
collision between the six railroad cars the victins were riding
on and nine runaway railroad cars that were traveling about 60
mles per hour at the time of inpact. The six cars that the
victins were dropping were traveling at a wal ki ng speed.

VWhile the only issue directly involved in the case before ne
concerns the derail switch | ocated between the preparation pl ant
where the cars are | oaded and the storage area sone 3,000 feet
downhil | where the fatal collision occurred, in order to describe
what happened it is necessary to discuss events and all eged
vi ol ati ons whi ch have already been settled in other proceedings.
Inthis mne, it is dowmhill fromthe east end of the preparation
plant to the west end and at a sonewhat steeper grade (2-1/2%
fromthe west
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end of the preparation plant to the storage area. Car dropping is
therefore done by gravity. The car dropper gets on the platform
of the railroad car, rel eases the brakes and controls the speed
of the car until it gets to the track and area of that track
where it is needed. In this case car dropper Tom G lco got on
three coupled railroad cars at the east end of the preparation

pl ant and | oosened the brake. After rolling a short way, and in
accordance with standard procedure, he tightened the brake to see
if it would stop the three cars--it would not. He then got off of
the first car and ran back to the second car and boarded it. The
brake on that car was al so i neffective.

M. Glco, realizing that a runaway was begi nni ng, junped
fromthe cars and yelled a warning. The warning was heard and
br oadcast over a | oud speaker so that everyone in the preparation
pl ant knew that a collision was inmmnent. The three runaway cars
crashed into six cars in the |oading area and the collision broke
the restraining cable and started another six cars rolling toward
the storage area. There were now ni ne runaway cars and they al
ran through the derail switch without being derail ed. The derai
switch is alleged to have been in the open position, a position
that shoul d have derailed the runaway cars. |Instead, they
proceeded on towards the storage area and as stated before
attained a speed of approximately 60 mles per hour before
crashing into the cars that the victinms were dropping. The
estimated speed is derived fromthe fact that a M. Goodnman
| ooked at the derail switch position indicator and saw that it
was in the open position which should have derailed the cars. He
t hen observed the runaway cars going through the derail switch
and he and a M. Waugh junped in a pickup truck to try to beat
the cars to the storage area. The pickup truck caught up with the
runaways but coul d not pass them The pickup truck's lights were
flashing and its horn was blowing in an attenpted warning to the
two victinms, M. Butcher and Shawer, but the warning was not
heard. The surviving victim M. Butcher, testified at the
hearing and said that he had heard no warni ng what soever.

As stated earlier the only part of this sequence that is
i nvolved in the instant case concerns the alleged violation of 30
CFR 0O77.1605(p) as far as the derail device is concerned. The
section in question provides:

"positive-acting stop-locks, derail devices track
skates or other adequate means shall be installed
wher ever necessary to protect persons fromrunaway or
nmovi ng rail road equi prent. "
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According to A DICTIONARY OF M NING M NERAL AND RELATED TERMS
publ i shed by the Bureau of Mnes, a derail or derailer is "[a]
safety device for derailing mne cars..." The definition

says not hing about a device that will derail or not derai
depending on the way it is set. | interpret this to nmean that the
device for derailing nmust not only be present "wherever
necessary" but nust be maintained in a derail position. By al
accounts the device involved here was in the derail position when
t he runaway cars passed through

On June 4, a group of cars had passed through this sane
derail switch and the workers that observed it stated that the
switch was in the derail position. There was considerabl e
evi dence that the derail switch was inadequate and there was
consi derabl e evidence that it was adequate and effective.

I nspector Davis' theory was that since the track curves to the
left when going in a downhill direction right at the spot where
the derail switch opens at the left rail, that the centrifuga
force woul d be rocking the cars toward the right rail and the
flange of the left wheel might mss the noveabl e section of the
derailer and thus not derail the car. He said the cars would be
swayi ng and presented evidence that the right rail was thinner

than the left rail. For this to happen however, 36 wheel s woul d
have to be in exactly the right place in order that each one of
them escape the derailer. | do not see how that coul d happen. The

rails were tested with a jack and it was found that the right
rail would not nove. There was al so testinony that the noveable
part of the derailer was actuated by an arm whi ch was sonmewhat
flexible or was | oose. M. Butcher said that the piece was | oose
and M. Davis specul ated that because of the flexibility of the
armthat actuated the switch the noving part could be defl ected
inward either two and one half inches or six inches depending on
the flexibility of the actuating arm

A Departnent of Transportation teaminspected the swtch
after the accident (applicant's exhibit No. 1). Inits report it
is stated on page 9 "notw t hstandi ng sworn statenments to the
contrary, it is 99% i nprobable that nine coal hoppers passed
safely through this derail while it was in the open or derai
position ... Results of post-accident inspection of the
derail indicate no probable cause to suspect that the derai
mal functi oned". (Footnote 1). On June 8, the day before the
accident, the foreman noted in the on-shift report "derailer
needs slack took out"”. (CGov.Exh. 6). The next day, at 1.15 A M
another foreman, in his pre-shift examner's report (CGov.Exh. 7)
stated "derail switch bel ow plant was approved by C & O on 6/4/82
& condition of switch has not changed." There was other confirm ng
testinony about the exam nation by C & O personnel. After the accident
a Federal inspector inspected the switch and said there was not hing
wong with it.
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I have no crystal ball nor the type of training that would all ow
me to study the photographs and nmeasurenents between the rails
and determ ne what the experts failed to deternmine i.e. whether
the nine cars actually escaped the derailing device or whether
someone i nadvertently closed the switch. Al | know is that the
cars were not derailed and as a result one nman was killed and
anot her seriously injured. Certainly a derail device was
"necessary" between the preparation plant and the storage area
and inasmuch as the runaway cars were not derailed there did not
exi st a type of derail device required by the standard. If the
switch was closed it was not a derail device and if it was open
it was not effective. | therefore find a violation and affirmthe
citation.

C & O Rail road Conpany was responsi ble for the maintenance
of the track itself and this included the track parts of the
derail switch. Respondent was responsible for the switch notor
but there had been no indication of any trouble with the swtch
motor. If the switch was actually set in the correct position and
failed to derail the cars, C & O Railroad would share in the
responsibility for this accident. Respondent woul d share because
it was on notice that other cars had gone through the derail. The
fact that Amherst knew about the previous failure of the derail
the fact that Amherst enpl oyees operated the derail together with
the fact that Amherst enpl oyees were the victins of the accident
are sufficient to establish respondent's partial liability.

The Secretary can cite the "i ndependent contractor, the
owner or both." Cyprus Industrial Mnerals v. FMSHRC, 664 F.2d
1116, 1119 (9th Cir.1981). Al so Harman M ning Corp. v. FMSHRC
671 F.2d 794 (4th Cr.1981). Wiile the Secretary's choice is not
without limt, the facts of this case are not sinmlar to those in
Secretary of Labor v. Phillips Uranium Corporation, 4 FMSHRC 549
(April 1982). (Footnote 2) If the switch was
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i nadvertently cl osed, however, by respondents, C & O woul d bear
no responsibility. The railroad has paid a penalty of $2,000.
do not know its history of violations, but the other criteria
woul d be the sanme for the railroad and the conpany if they were
equal Iy negligent.

I find that while the Secretary has established a violation
he has failed to carry the burden of proving that Amherst was
nore negligent and thus should be penalized nore than the
railroad. | find equal negligence. | will asses the sane penalty
as that assessed against the railroad.

Amher st Coal Conpany is consequently ORDERED to pay to NMSHA
within 30 days, a civil penalty in the amount of $2, 000.

Charles C. More, Jr.
Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one

1 Government Exhibit 5 is the sanme report but for some
reason it does not contain the quoted | anguage.

~Foot not e_two
2 At page 553

The shortcom ngs of the Secretary's decision to proceed
against Phillips here are made all the nore evident by view ng
the facts in light of the basic statutory scheme. Large, skilled
contractors were retained for their expertise in an inportant and
famliar facet of mne construction, i.e., the sinking of shafts
and rel ated underground construction activities. The hiring of
contractors to performthe specialized task of shaft construction
is conmon in the mning industry. The contractors, conceded to be
"operators" subject to the Act, failed to conmply with various
safety standards. Yet Phillips, rather than the contractors, was
cited; penalties were sought against Phillips, rather than the
contractors; the violations would be entered into Phillips
history of violations, rather than the contractors' histories,
resulting in increased penalties for Phillips rather than the
contractors in later cases; Phillips, rather than the contractors
could be subjected to the stringent section 104(d) sequence of
citations and orders; and Phillips rather than the contractors
could be subjected to the stringent section 104(e) pattern of
vi ol ati on provisions. Conpared to Phillips' burden in bearing the
full brunt of the effects of the violations committed by the
contractors, the contractors would proceed to the next jobsite
with a clean slate, resulting in a conplete short-circuiting of
the Act's provisions for cunul ative sanctions should the
contractors again proceed to engage in unsafe practices.



