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Bef or e: Judge Melick

These consol i dated cases are before me upon the petitions
filed by the Secretary of Labor, pursuant to section 105(d) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C 01801
et seq., the "Act", in which the Secretary seeks civil penalties
agai nst the WRW Cor poration (WRW of
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$89,999 for 30 violations of regulatory standards. (Footnote. 1)
VWRW does not dispute the existence of the cited violations, nor
does it challenge the special "significant and substantial" and
unwarrantability findings nmade by the Secretary in connection
with certain citations and orders herein. In defense, WRWcl ai ns
that it was not responsible for the violations because it was not
an "operator" within the neaning of section 3(d) of the Act. WRW
argues in the alternative that even if it was an "operator" under
the Act, since the subject mne was only a small operation from
which it nmade no profit and since it has only $10 or $15
remaining in corporate assets, it should not be required to pay

t he proposed penalties.

These proceedi ngs were del ayed at the request of the parties
pendi ng resol ution of a Federal Grand Jury investigation
purportedly concerning the deaths of 2 mners resulting fromthe
same incidents underlying the violations charged herein. After
the | apse of nore than a year without any stated disposition by
the Gand Jury it was deened appropriate to proceed on the nerits
of the cases before this Conm ssion

In the early evening of January 5, 1982, Joe Main and Al fred
Gregory, Jr., miners with no training and | ess than a nonths
experience, were killed at the WRWNo. 1 underground mne as a
direct result of egregious violations of mne safety regul ati ons.
The nmen died from carbon nonoxide remaining in the nne
at nosphere because of grossly inadequate ventilation and after
unl awful blasting fromthe solid w thout stenm ng and bl asting
si mul t aneously at six working faces.

The day shift, consisting of five mners and the uncertified
supervi sor Paul Jordan, had arrived at the mne around 9:30 a.m,
on January 5, 1982. Jordan and four of the mners |oaded and
haul ed coal to the surface until about 1:00 p.m After lunch, the
crew reentered the mine and drilled 11 blast holes in each of the
faces of the six working places. After charging each of the holes
with caps and five or six sticks of explosives, (thus totaling
300 to 360 sticks) they were wired for sinultaneous blasting. At
about 4:30 p.m, Jordan connected a blasting cable to a 220-volt
AC circuit and detonated the explosives fromthe surface
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The second shift crew consisted of three surface enpl oyees (slate
pi ckers) and Alfred Gregory, the underground scoop operator
Jordan told Gregory "not to go underground for awhile" so the
snoke fromthe explosives could clear up. Gregory entered the
m ne around 5:30 p.m and hauled three | oads of coal to the
surface without incident. He entered a fourth tinme, but did not
return. Joe Main, one of the surface enployees, then entered the
mne to | ook for Gregory. Main returned once to the surface
unable to locate him Around 6:30 p.m, Main returned underground
to continue his search. Main did not reappear after 30 m nutes so
anot her surface enpl oyee, Keith Turner, went for help. Turner and
Ellis Gregory Jr., brother of the deceased, later entered the
m ne and found the bodies of Gregory and Main.

VWRW nmai ntains that it was not responsible for those deaths
or for any violations at its No. 1 Mne, because it was not an
"operator” within the neaning of section 3(d) of the Act. It
contends that it did not exercise control or supervision over the
m ne or the mners, and relinquished all control and supervision
to an independent contractor, Paul Jordan

Section 3(d) of the Act, defines "operator" as "any owner
| essee, or other person who operates, controls, or supervises a
coal or other mine." It is not disputed that WRWwas | essee of
the coal mine at issue (Exh. G 12). The issue then is whether
during relevant times WRWoperated, controlled or supervised that
m ne. As evidence that it did not, WRWcites m ning agreenents
reached in May and Novenber 1981 with Paul Jordan, the purported
i ndependent contractor (Exh. G 6, and G 7). Wether or not WRW
was operating, controlling or supervising the subject mne does
not, however, depend upon the formalities of a docunent but
rather is a factual issue deternmined by all the surroundi ng
circunmstances. In this regard, there is substantial credible
evi dence to conclude that WRW continued to be an "operator"
wi thin the neani ng of section 3(d) of the Act even after engagi ng
the services of the purported independent contractor, Pau
Jor dan.

It is undisputed that the subject m ne has al ways been
operated under an identification nunber issued to WRW based upon
its application to MSHA, as the responsible m ne operator, and
that even after it had been cited by MSHA for previous violations
VWRW never sought to change its official status as responsible
m ne operator. Under section 109(d) of the Act, the nine
"operator” is required to file with MSHA its nane and address as
the operator responsible for the m ne and nust pronptly report to
MSHA any changes in that relationship.
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VWRWwas cited by MSHA at a tine when it clains that an
i ndependent contactor was solely responsible for the mne
operation. However the evidence shows that WRWpaid for those
citations with checks drawn on its own bank account and that the
"i ndependent contractor"™ was represented in the citations as a
partner and, therefore, as an agent of WRW There i s no evidence,
nor eover, that WRWdisclained its legally established status as
"operator"” at any tinme prior to the initiation of these cases.
Accordingly, WRWis estopped from now denying that rel ationship.
Secretary v. Swope Coal Co., 1 FMSBHRC 1067 (1979).(Footnote. 2)

In addition to holding itself out as the responsible nine
operator VWRW al so exerci sed actual supervision and control over
significant mning activities. It is undisputed that WRW
furni shed all equi pnent and supplies necessary for the mning
operations and had an exclusive contract to purchase all of the
coal produced. In addition, according to Jess Alford, a certified
m ne foreman wi th whom WRW contracted to buy coal from January to
May 1981, Noah Whol um president of WRW directed Al ford's
associates in performing work in the surfaces areas of its two
m nes including the cutting and hauling of logs to construct a
tipple for the No. 2 Mne. Wolum al so made the decision to begin
m ning the No. 2 Mne and suggested to Alford that he work at
night to avoid the mne inspectors. (Footnote. 3)

According to one of the mners working for Al ford, Roy
Hanpt on, Noah Wbol um had hi m perform vari ous job assignnents
usual Iy through instructions to Al ford. On one occasi on however,
Wolumdirectly told Hanpton to build a coal tipple
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at the No. 2 Mne. Wolumwas at the mne every weekend as the

ti pple was being built and directed its construction. Hanpton
continued to work for 2 or 3 weeks at the No. 2 Mne after Alford
quit and indeed produced sone coal for WRWeven though he was not
a certified foreman and Wol um knew he was not. (Footnote. 4)
Hanpton later tried to get a certified foreman for Wol um but was
unsuccessf ul

Paul Jordan subsequently met Noah Wolum at a gas station
where Jordan was having his car repaired. Jordan said that Wol um
approached hi m about running his mne and even though Jordan told
himthat he was not a mine foreman. Wol um nevert hel ess asked
Jordan to be his "foreman". Jordan thereafter exam ned the two
m nes and agreed to "give it a try." They reached a contract on
May 30, 1981, and Jordan began work the sanme day.

Marty Smith, Noah and Bill Wwolum Bill WolumSr., WIIliam
Eastrich, Paul Jordan, and his brother Leroy Jordan showed up on
the first day of work. Noah first directed that the equi pment be
noved fromthe No. 1 to the No. 2 Mne. Later, several nen went
into the No. 2 Mne to prepare for production. During this tine a
rock fell on Leroy Jordan's foot, crushing it. Noah Wolum | ater
told Leroy that since WRWdid not have worknen's conpensati on
coverage WRWwoul d pay his hospital bills directly. The evi dence
shows that WRW paid Leroy for about 2 nonths |ost work and for
sone of his nmedical bills.

After the accident at the No. 2 Mne Noah told Paul Jordan
to nove the equi pmrent back to the No. 1 Mne. Wolum al so asked
Jordan around this tine whether he had a certified mne foreman's
i cense and when Jordan replied in the negative, Wolum
reportedly said "never mnd, we can't make any nobney operating
legally.™

Thereafter, Noah Wolumwas reportedly present at the mne
every ot her weekend, bringing the "payroll" and sonetines
operating the | oader. According to Jordan, Wolum al so
occasionally directed the men to | oad coal and nove equi pnent. On
one occasi on Wwolumtold Jordan to place a cable across the mne
access road "to keep the inspectors
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out." According to Jordan, they also began working a m dni ght
shift on Wholumi's instructions in order to further avoid contact
with the m ne inspectors.

According to Jordan, Wolumalso told himwhere to drive the
headi ngs, where to put power lines, how to punp water out, and
how to maintain the mning equi pmrent. On one occasi on, Wol um
even renoved the mne ventilation fan, telling Jordan only that
it belonged to sonmeone el se. Wolumthen reportedly had Leroy
Jordan help himreplace the fan with a smaller one and nove it to
a new | ocation. The ventilation was so bad after that that both
Jordans conpl ai ned "nunerous” tines to Wol um about the problem
and on at | east one occasion Paul Jordan told Wolumthat "the
guys were getting sick on bad air." In response, Wol um
reportedly offered only to try to hang new (brattice) curtains
i nsi de the mne

According to Jordan, Bill Wolum another WRWofficer,
appeared at the mne site on the alternate weekends. Bill worked
on the | oader noving nmud and dirt, built a canopy and set up sone
electrical wiring and lights. He occasionally used Leroy Jordan
to assist him According to Paul Jordan, all the mmjor decisions
concerning the m ne were nade by Noah or Bill Wolum including
deci si ons concer ni ng equi prent break downs, hauling coal, buying
punps, night work, and the direction of mning. Jordan conceded,
however, that he was never specifically told howto nine the coa
and that he hired and fired his own workers and set their |evel
of pay. (Footnote.5)

According to Leroy Jordan, he was hired by Noah Wolumin
md May or early June 1981. On his first day of work, Wolum
directed himto nove mning equi pnent fromthe No. 1 to the No. 2
M ne. Noah and Bill Wolumwere then operating the "tractors."
Jordan | ater went underground at the No. 2 Mne operating a scoop
and setting tinbers. The No. 2 M ne had been driven about 80 feet
to 100 feet at that time. After his foot was fractured in a roof
fall, Noah and Bill Wolumtold himthat while they were not
i nsured, they would take care of "everything". Leroy thereafter
recei ved $100 a week for 6 weeks as conpensati on from WRW and
payment by WRWfor some of his nedical bills.
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After recuperating, Leroy returned to the No. 1 Mne and "picked
slate". During this tinme Noah Wol um usual | y appeared on Fri day
and Saturday and performed cl eanup, repair and el ectrical work.
Noah al so had Leroy hel p himdo cl eanup work, nove rocks and
equi prent and clinb poles to erect electrical wires. According to
Leroy, Noah also told Paul Jordan where to mne, and had
co-worker Marty Smith cutting tinmbers for roof suppot, cleaning
up rocks, "picking slate" and shovelling | oose coal. In
particul ar, Leroy recalled that Noah told himon one occasion to
haul a ventilation fan in the "jeep" and set it up in a new
| ocation. Noah also reportedly told the mners to avoi d cont act
with mne inspectors. They were told to run off into the woods or
hide in the mne if the inspectors showed up. Noah al so began the
night shift to further avoid contact with nmine inspectors.

After the ventilation fan was replaced by a smaller one
Jordan and the other mners began getting sick fromlack of
ventil ation and conpl ai ned to Noah. Noah | ater brought in sone
pl ywood to "direct the air." The ventilation was still inadequate
however and Leroy continued to get sick. He had dizzy spells,
t hr obbi ng headaches, nausea and felt |ike he was going to pass
out. He was taken to the hospital five tines for these probl ens
and finally quit about 2 weeks before the fatalities.

Tony Evans was a miner hired by Paul Jordan. He had never
previously worked in a coal mne, had no training, and was not a
certified coal mner. On one occasion Noah Wholumdirected himto
buil d a canopy over the mine portal. Wolumwas present for about
4 days during that week.

Noah Woolumtestified that he and his brother Bill inherited
the property here at issue, and that they incorporated with a
friend, Roger Richardson, to have the coal m ned. They were
referred by their attorney to a certified mne foreman Jess
Al ford who woul d obtain the necessary licenses and permits to
m ne coal. Wolum knew that it was necessary to have a certified
person run the mne and therefore "hired" Al ford.

The corporation, known as WRW thereafter contracted with
Alford to mine the coal and WRW furni shed all the supplies and
equi pnent, including an $18, 000 scoop, a $10, 000 | oader and a
truck. A charge account was al so established for A ford at supply
stores and he was purportedly given free rein to charge the
suppl i es he needed. Wol um deni ed ever telling Jess Al ford what
to do, and clainms that Al ford quit because of "water problens”
and not because of managerial interference. After Alford quit, an
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uncertified enpl oyee, Roy Hanpton, was retained to "cl eanup" and
to "look for"™ coal in the mnes. Hanpton was to get a certified
foreman to operate the mne for Wolum but was unsuccessf ul

According to Wholum Paul Jordan | ater approached himat a
service station near the mne and asked if "we still needed
someone to run the mne."” Jordan allegedly represented that he
was qualified to run the mne. Wthout verifying his
qualifications, WRWthen contracted with Jordan to produce coal
As noted, Noah asserts that he never directed Jordan in any of
his activities and was present at the mne only once a nonth to
pay for the work. These assertions have not been found credible.
fn. 2 and 4, supra. According to Wolum WRWnever made a profit
in the enterprise and, after the fatalities, sold all its
equi pment to satisfy creditors. At the tine of hearing, only
about $10 in corporate assets remai ned. The m nes have been
cl osed and the coal |ease term nated.

Wthin the above franmework of evidence | conclude that WRW
not only held itself out inits relationship with MSHA and ot her
agenci es as the responsible nmine "operator” within the nmeaning of
section 3(d) of the Act but al so exercised, through its officers
and agents, sufficient actual supervision and control over nine
operations during relevant tinmes to constitute an "operator" as a
factual matter within that neaning. Accordingly, | find that WRW
was a mne "operator" responsible under the Act for the
violations at its mne. (Footnote.6)

VWRW acknow edges the exi stence of the violations charged in
t hese cases and does not dispute the special "significant and
substantial” and "unwarrantable failure" findings associated with
sone of the citations and orders at bar. It is neverthel ess
necessary to review the gravity of each violation and the degree
of negligence attributable to WRWfor purposes of determning the
appropriate civil penalty to be assessed in accordance with
section 110(i) of the Act. As to all violations, however, | find
that WRWwas grossly negligent based on the credible evidence
t hat Noah Wol um on behal f of WRW know ngly engaged a non
-certified and unqualified person to operate his nmnes. Al of the
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violations are directly attributable to this negligent act since
the violations were caused by the ignorance and/ or negligence of

this unqualified miner. I find further negligence based on the
evi dence that Wolum as president of WRW knew he was operating
the mnes illegally and attenpted to conceal these illega

operations from MsHA. Specific findings of negligence are al so
designated in the discussion bel ow where it has been found
appropriate to a specific violation

Docket No. KENT 83-39

Citation No. 979126 alleges a violation of the standard at
30 CF.R [75.512 for failure to have a qualified person
enpl oyed at the mne to performrequired electrical inspections
on the electrical equipnment. According to the undisputed
testinmony of MSHA supervi sor Law ence Spurlock, the failure to
have such a qualified person at the mne contributed to many of
the ot her violations including uninsul ated power wires,
i nperm ssi bl e mning equi pnent and el ectrical boxes w thout |ids.
These violative conditions in conjunction with the wet mne floor
and i nadequat e net hane testing could have resulted in expl osions
and el ectrocution. The violation was accordingly a serious one.

Citation No. 979127 charges a violation of the standard at
30 CF.R [75.516 and all eges that the underground cable
providing 220 volt power was not installed on insulators. It is
undi sputed that the conditions existed as cited and that because
of the bare spots in the insulation of the 220-volt wire and the
fact that it was lying on the wet floor there was a serious
el ectrocuti on and shock hazard. The violation was accordingly
serious. Inasnuch as Jordan conceded that the insulation had been
intentionally renmoved so the wire could be used to detonate
expl osi ves, the violation was the result of gross negligence.

Citation No. 979128 alleges a violation of the standard at
30 C.F.R [75.1200 and charges that no accurate and current m ne
map was avail able at the subject mne. This was a serious
violation in that without an accurate mne map it woul d be
difficult for rescuers to quickly locate victins. This was a
particul ar hazard in this case because of the presence of noxious
gases. Wthout an accurate mne map, there is also the potential
of mining into old works with possible flooding and/or inundation
by "black danp."

Docket No, KENT 83-63

Citation No. 979125 alleges a violation of the standard at
30 C.F.R [O75.503 and charges that the rubber-tired
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el ectrical scoop was not maintained in a perm ssible condition
The battery | eads were not installed in a conduit, the control
panel box had an opening in excess of .005 inch and the battery
couplers were not | ocked. The undisputed evidence is that these
violations created a potential ignition source for triggering a
coal dust or methane expl osion. The hazard was particularly
serious inasnmuch as there was no nethane detector avail able at
the mne site.

Docket No. KENT 83-65

Citation No. 979121 alleges a violation of the standard at
30 C.F.R [O75.309 and charges that no qualified person was
enpl oyed at the mne to perform nmethane tests. |ndeed, Pau
Jordan had never even seen a nethane detector at that mne
According to the undi sputed testinony of MSHA supervi sor
Spurlock, a particularly serious hazard existed fromthe failure
to perform net hane testing because of the existence of the
electrical permssibility violations.

Citation No. 979130 alleges a violation of the standard at
30 CF.R [075.1713-7 in that the requisite first aid equi pnent
was not available at the mne. According to Spurlock, the
vi ol ati on was serious because, for exanple, in the absence of a
tourniquet, a mner could bleed to death.

Docket No. KENT 83-68

Citation No. 979005 alleges that the operator failed to
wi t hdraw persons who were not necessary to abate conditions
described in a previously issued section 104(b) order. According
to the undi sputed testinony of supervisor Spurlock, mners were
continuing to work in an area affected by the section 104(b)
wi t hdrawal order and which required additional roof support. The
m ners were thereby exposed to the serious hazard of roof falls.

Citation No. 979006 was dism ssed at MSHA' s request as
havi ng been erroneously i ssued.

Order No. 979095 alleges a violation of the standard at 30
C.F.R 075.307 in that there was no qualified person enpl oyed at
the mne to performmethane tests. Such tests are required at
each working place i nmedi ately before energizing electrica
equi prent and at intervals during mning operations. In |ight of
t he nunber and seriousness of the permissibility violations
existent at this time, this violation was particularly serious
and could have led to fatal expl osions.
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Order No. 979097 alleges a violation of the standard at 30
C.F.R [075.400 in that |oose coal and coal dust accunul ations
were present throughout the subject mine. In [ight of the
significant quantities of |oose coal and coal dust throughout the
m ne, the presence of ignition sources frompermssibility violations
and the practice of blasting w thout stemr ng, there was indeed a
serious hazard of fatal explosions.

Order No. 979100 alleges a violation of the standard at 30
C.F.R 075.1600 in that there was no two-way radi o communi cation
avai l abl e at the m ne. According to Spurlock, this deficiency
woul d prevent an injured person inside the mne from
conmuni cating for rescue purposes. It accordingly presented a
serious hazard.

Docket No. KENT 83-138

Order No. 979098 alleges a violation of the standard at 30
C.F.R 075.402 in that there had been no rock dusting at the
subj ect mne. According to MSHA s supervisor Spurlock, without
rock dust, coal dust beconmes suspended in the air, thereby
creating an explosive environnment. The violation was particularly
hazar dous because of inadequate ventilation at the mine, the
exi stence of electrical permssibility violations, and the
practice of blasting w thout stemm ng.

Docket No. KENT 83-179

Order No. 979093 alleges a violation of the standard at 30
C.F.R 075.306 in that there was no qualified person at the m ne
performng ventilation tests. It is undisputed that there was not
even an anenoneter available at the mne to performsuch tests.
MSHA supervi sor Spurl ock opined that this violation directly
contributed to the fatalities in the mne. Proper testing would
have reveal ed insufficient ventilation in the area where the
m ners were killed.

Order No. 979096 alleges a violation of the standard at 30
C.F.R 075.314 in that there was no qualified person at the m ne
to perform exanm nations of idled and abandoned areas. Such
exam nations woul d detect | ow oxygen, the existence of nethane,
poor roof conditions and ot her serious hazards.

Order No. 979099 alleges a violation of the standard at 30
C.F.R 075.517 in that insulation had been renmoved from portions
of the 220-volt power cable and the cable was |ying on the wet
m ne floor. Under the circunstances, the serious hazard of burns,
shock, and el ectrocution existed.
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Citation No. 979122 alleges a violation of the standard at
30 CF.R [0O77.512 and charges that the cover plate on the main
power box had been renpved. Persons could thereby contact the
exposed wires and suffer burns, shock and el ectrocution

Order No. 979123 alleges a violation of the standard at 30
C.F.R 077.513 in that there was no insulation mat to insul ate
people fromelectrical shock at the switch box. The violation
could result in electrical shock, burns and el ectrocution, and
was accordingly serious.

Order No. 979124 alleges a violation of the standard at 30
C.F.R 077.1301(b) in that detonators and deteriorated
expl osi ves were stored together. The evidence shows that a
serious expl osion hazard existed fromthe potential spontaneous
ignition of the deteriorated expl osives.

Docket No. KENT 83-213

Citation/ Order No. 979092 alleges a violation of the
standard at 30 C.F.R [075.200 in that |oose roof had not been
supported and hill seans were not cribbed as required by the
roof -control plan. MSHA supervisor Spurlock found that an
i mm nent danger of death and serious injuries existed fromthe
descri bed hazard. This finding is not disputed.

Citation No. 979129 alleges a violation of the standard at
30 CF.R [O75.1715 and charges that there was no check-in and
check-out systemin effect at the mne. Wthout such a system
there was no way of obtaining positive identification of persons
who may have been wor ki ng underground. Wthout such a system
nei t her managenent nor potential rescuers coul d determ ne whether
any persons remained in the mne after an accident. Under the
ci rcunmst ances, rescuers nmay be placed at unnecessary risk in
trying to |l ocate persons who may no |onger be in the mne. The
vi ol ati on was accordingly serious. It was particularly serious in
this case because rescuers did in fact continue to search the
m ne for other possible victinms of the noxi ous gases.

Docket No. KENT 83-250

Order No. 979081 alleges a violation of the standard at 30
C.F.R 075.301 in that the working faces of the active places in
the m ne were not being ventilated by a current of air sufficient
to dilute, render harm ess and carry away carbon nonoxi de, snoke,
expl osi ve funes and ot her harnful gases. The evidence reveal s
that this violation was a
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direct cause of the subject fatalities. The unstemmed charges had
been expl oded around 4: 00 or 5:00 p.m, and Spurlock was stil

not able to enter the working places 6 hours |ater because of the
i nadequat e ventilation. The evidence shows in fact that it was

i npossible to devise a ventilation systemthat could provide
sufficient air in the working places and the cl osure order
remains in effect in the subject area. The violation was a
serious one and, as indicated, was a direct cause of the two
fatalities. The violation was also related to the interference by
VRW pr esi dent Noah Wolumin renoving a larger ventilation fan
and in selecting the direction of headings. Wolum had al so been
war ned on several occasions of the inadequate ventilation but did
nothing to correct it.

Citation No. 979082 alleges a violation of the standard at
30 CF.R [075.302 in that no line brattice was being used to
i nprove the ventilation of the subject mine. According to
Spurlock, this was also a direct cause of the fatalities in that
the failure to have line brattice permtted the buildup of fata
car bon nonoxi de. The violation was also attributable to the
failure of Noah Wolumto have furnished the brattice that he
said he woul d provide.

Order No. 979083 charges a violation of the standard at 30
C.F.R 075.304 in that there was no certified person at the m ne
to performon-shift exam nations. The evidence shows that the
requisite instrumentation for conducting such exam nati ons,

i ncluding a nethane detector and a flanme safety |anp, were not
even avail able at the mine. These were serious violations that
could have contributed to the fatalities in this case.

Order No. 979084 charges a violation of the standard at 30
C.F.R 075.320 and all eges that no nethane tests were perforned
before or after blasting at the subject mne. The evidence shows
that a m ne explosion could be triggered by the blasting if
nmet hane or coal dust were present. A serious hazard accordingly
exi st ed.

Order No. 979085 alleges a violation of the standard at 30
C.F.R 075.1303 in that the m ne operator was blasting six
pl aces at one time with 300 sticks of explosives. As a result of
the use of excessive anounts of explosives, dust and gases were
put into suspension thereby potentially propagati ng an expl osion
of the entire mne. The hazard was aggravated in this case by the
failure to stemthe explosives, thereby creating a serious
ignition source for any suspended coal dust or nethane that m ght
be present. Excessive carbon nonoxide also resulted fromthese
bl asting practices, and, as noted, was the direct cause of the
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fatalities in the case. The violation was accordingly quite
seri ous.

Order No. 979086 alleges a violation of the standard at 30
C.F.R 075.1714(a) in that there was an insufficient numnber of
sel f-rescuers available for the nunber of m ners working.

I nasmuch as self-rescuers filter out carbon nonoxide, it is quite
possi bl e that, had the deceased m ners been equi pped with

sel f-rescuers, they m ght have survived. The violation was quite
serious and may be considered a contributing cause to the
fatalities in this case.

Citation No. 979087 alleges a violation of the standard at
30 CF.R [075.48.5 in that the new mners enpl oyed at the
subj ect m ne had not received the training required by section
115 of the Act. One of the deceased mners had only 1 week
experi ence and the ot her began working the night of his death. It
may be reasonably inferred that had the mners had the proper
training, they would have been able to understand the hazards
they faced in working in the subject mne, thereby possibly
preventing their death.

Citation No. 979088 alleges a violation of the standard at
30 CF.R [075.48.7 in that none of the mner's at the subject
m ne had received task training before assignment to work duties.
It may reasonably be inferred that if such training had been
given that the m ners woul d have been aware of the hazards
presented by the subject mne

Citation No. 979089 alleges a violation of the standard at
30 CF.R 0O75.300 in that the mne fan was neither installed nor
operated in an approved manner. The fan was installed in front of
the m ne opening, in a conbustible wood housing and without a
wat er gauge. According to MSHA supervisor Spurlock, the violation
directly contributed to the fatalities in the case inasmuch as
the fan was not providing sufficient ventilation to renove carbon
nmonoxi de fromthe area in which the victins were working. The
vi ol ati on was accordingly serious. Since the fan was obtai ned and
posi ti oned by Noah Wool um hinsel f, WRWwas, for this additiona
reason, grossly negligent.

Order No. 979091 alleges a violation of the standard at 30
C.F.R 075.303 in that a certified person was not enpl oyed at
the m ne or available to performpreshift exam nations. The
violation was quite serious and contributed to the fatalities in
the case. The violation is directly attributable to WRWs failure
to have engaged a certified foreman at its nine
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Order No. 979094 alleges a violation of the standard at 30
C.F.R [075.305 and alleges that no certified person was enpl oyed
at the mine to performthe required weekly exam nations, including
exam nations of the intakes, return air courses, and escapeways.
If such a person had been enpl oyed and had been performng his
duties, the evidence shows that the violations that led to the
fatalities in this case would probably have been di scovered and
the fatalities avoided. The violation was accordingly quite
serious. The violation was also directly attributable to WRW s
failure to have engaged a certified foreman at its nne

In determ ning the amount of penalties | am assessing in
t hese cases, | have al so considered the evidence that WVRWwas a
small mne operator. | also note that considering its size and
the Iength of tine it had been operating, WRWhad only a noderate
history of reported violations. That reported history does not
however reflect the evidence that WRW had been operating its
m nes w thout MSHA's know edge for at least 7 nonths. It may
reasonably be inferred that it was operating during this tine
wi th many of the same violative conditions cited in these cases
since it was being operated under the direction of the sane
unqual ified and uncertified individual. It appears that the
violations in these cases that coul d be abated, were in fact
abated, but both the No. 1 and No. 2 M nes have been abandoned.
WRWis no longer in the mning business and has no intention to
resune such busi ness.

The evi dence al so shows that WRW has so depleted its assets
that it has only "$10 or $15" remmining. However because of the
egregi ous violations in these cases coupled with the gross
negl i gence on the part of WRWprincipals, |I find that the
substantial penalties | aminposing herein are appropriate. |
fully expect that, should MSHA find itself unable to coll ect
these penalties fromcorporate assets, it will pursue collection
proceedi ngs agai nst the individual stockhol ders by piercing the
corporate veil. The facts in this case clearly warrant such
proceedings. See U.S. v. Pisani, 646 F.2d 83 (3rd Cr.1981); and
DeWtt Truck Brokers v. W Ray Flemming Fruit Co., 540 F.2d 681
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(4th cir.1976). (Footnote.7) Consistent with the goals of the Act

t he message must be crystal clear that unscrupul ous mne operators
will not be permitted to use corporations with little or no assets
to escape responsibility under the Act. It is apparent noreover,
because of the direct personal involvenment by WRW presi dent Noah
Wholumin several of the nore serious violations, that penalty
proceedi ngs agai nst that corporate officer would al so be warranted
under section 110(c) of the Act.

CORDER

VWRW Cor poration is hereby ordered to pay the foll ow ng civil
penalties within 30 days of the date of this decision:

Docket No. KENT 83-39

Citation No. Amount of Penalty
979126 $500
979127 450
979128 450

Docket No. KENT 83-68

979100 200
979005 500
979095 500
979097 300
979100 200

Docket No. KENT 83-63

979125 150

Docket No. KENT 83-65

979121 345
979130 100
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Docket No. KENT 83-138

979098 255

Docket No. KENT 83-179

979093 500
979096 400
979099 750
979122 400
979123 400
979124 350

Docket No. KENT 83-213

979092 500
979129 300

Docket No. KENT 83-250

979081 10, 000
979082 10, 000
979083 5, 000
979084 5, 000
979085 10, 000
979086 10, 000
979087 5, 000
979088 5, 000
979089 10, 000
979091 8, 000
979094 5, 000
$90, 350
Gary Melick

Assi stant Chief Adm nistrative Law Judge

S
Foot notes start here: -

~Foot not e_one

1 Gtation No. 979006, Docket No. KENT 83-68 was di sm ssed
at hearing upon the Secretary's request for wthdrawal .
Conmi ssion Rule 11, 29 C F. R [2700. 11.

~Foot not e_two

2 WRW al so applied for, and was issued as mine "operator”, a
Surface Di sturbance Mning Permit fromthe Commonweal t h of
Kentucky (Exh. G 44) and a performance bond was obtai ned by WRW
inits own nane in connection with that application (Exh. G 43).
WRW therefore not only held itself out as the responsible nine
operator to MSHA but also to state authorities.



~Footnote_t hree

3 Wol um denied that he directed mning activities or that
he suggested nethods to avoid inspectors. | do not find these
denials to be credible in light of the contrary testinony of
Al ford, Roy Hanpton, Tony Evans, Paul Jordan and Leroy Jordan
di scussed infra. In particular no reasonable notive to falsify
has been attributed to Alford, Hanpton or Evans. In addition
because of the consistency and cross corroboration provided anong
and by these witnesses to the testinony of Paul and Leroy Jordan
I find the testinony of these witnesses to be credible also.

~Foot not e_f our

4 Woolum s testinony that Hanpton perforned "cl ean up" work
in the WVRWmines is not inconsistent with Hanpton's testinony
that he produced coal for Wolum Both activities constitute
m ni ng and the evi dence that Wolum had a person known to hi m not
to have been a certified foreman perform ng such activities
supports Paul Jordan's testinony, discussed infra, that Wol um
retai ned himknowi ng that he was not a certified foreman

~Footnote _five

5 Noah Wolumtestified at the hearing that he "never
instructed them [Jordan and his crew] what to do about anyt hing"
This statenment and other simlar denials are without credibility
in light of the overwhel mi ng contradictory evidence. See fn. 3
supra.

~Foot not e_si x

6 WRW does not argue in these cases that the Secretary
failed to properly apply his independent contractor enforcenent
policy. See Secretary v. Phillips Uranium Corporation, 4 FMSHRC
549 (1982) and Secretary v. Cathedral Bluffs Shale G| Conpany, 6
FMSHRC 1871 (1984). The credi bl e evidence herein does in any
event establish that the Secretary did i ndeed properly apply this

pol i cy.
~Foot not e_seven

7 Consider in these cases, for exanple, the absence of
corporate records such as the corporate mnutes allegedly |ost,
the apparent failure to observe corporate formalities, the
undercapitalization of the firmand the mai ntenance of its
undercapitalization by loaning it nmoney instead of investing
equity in it, the absence of dividends and eventual insolvency,
the intentional conduct by one or nore stockhol ders of illega
mning activities and efforts to deceive Federal inspectors and
the fundanental injustice in these cases of permtting the
st ockhol ders to be shi el ded.



