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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

FRANCI S M JANCSKI , DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. LAKE 85-16-D
V. MBHA No. VINC CD 84-14
R AND F COAL COVPANY, Rice No. 1 Strip Mne
RESPONDENT

ORDER DI SM SSI NG COVPLAI NT
Bef or e: Judge Koutras
Statement of the Case

On July 17, 1984, the conplainant Francis M Janoski, filed
a discrimnation conplaint pursuant to section 105(c) of the
Federal M ne Safety and Health Act of 1977, with MSHA' s St.
Clairsville, Onio, field office. M. Janoski's conplaint stated
that he was enpl oyed by the respondent from Septenber 22, 1983 to
November 11, 1983 and from May 11 to May 25, 1984, as a "seasonal
truck driver," and that his enployment with the respondent was
term nated on May 25, 1984, after a physical exam nation he had
taken on May 10, 1984, reveal ed that he had pneunoconiosis (bl ack
lung). Hs claimwas that his term nation or di scharge was
discrimnatory and a violation of section 105(c) of the Act.

MSHA conducted an investigation of M. Janoski's conplaint,
and by letter dated Novenmber 16, 1984, informed himthat on the
basis of a review of the information gathered during the
i nvestigation, MSHA concluded that a violation of section 105(c)
had not occurred. The letter also advised M. Janoski that since
it was possible that his conplaint "nay be applicable to section
428 of the Mne Act,"” it was being forwarded to the Departnent of
Labor, Enploynent Standards Administration, for its
consi deration. M. Janoski was also infornmed of his right to file
a conplaint with this Conm ssi on.

By letter dated Novenber 26, 1984, and received Novenber 28,
1984, M. Janoski filed a conplaint with the Comm ssion pursuant
to section 105(c) (1) of the Act, and his conplaint states in
pertinent part as foll ows:
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I was enployed by R and F Coal Conpany from Septenber
22, 1983, to Novenber 11, 1983, and again from May 11
1984, to May 25, 1984, as a seasonal truck driver. On
May 25, 1984, ny foreman, Brad Ankrom inforned ne
that Bill CGossett, Superintendent, instructed himto
tell me that May 25, 1984, would be ny |ast day of work,
due to a problemw th ny physical. Dr. Alit S Mdi, was
enpl oyed by R and F Coal Conpany to conduct a physica
exam nation and concluded "the chest x-ray reveal ed chronic
| ung di sease and pneunopconi osis.' The doctor suggested that
I no longer work in dusty areas. My physical exam nation was
conducted on May 10, 1984. (copy of Dr. Moudi's letter attached.)

| feel that R and F Coal Conpany wanted to term nate ny
enpl oyment with them because if indications reveal ed
that | had pneunoconi osis (black lung) then as ny

enpl oyer they would have to pay into ny black |ung
benefits and not any previous enployer. Previous to ny
seasonal work with R and F Coal Conpany, | was worKking
for many years with another coal conpany. | did not
know until the physical exam nation on May 10, 1984,
that | had any synptons of black |ung. When | had an
exam nation in Septenber 1983 for R and F Coal Company
there was no nmention of any chest x-ray problens.

MSHA' s reason for denying ny 105(c) discrimnation
conpl ai nt was based on Part 90 rights, which is for

under ground enpl oyees of mines and |, however, ama
surface coal mner and was di scrim nated agai nst on the
basis of "applicant for enploynment.' | have never

wor ked in the underground coal mnes and feel this was
an unfair decision to reach.

On February 4, 1985, the respondent filed an answer to M.
Janoski's conmplaint, and at the sanme tinme filed a notion to
di smss the conplaint, with a supporting nmenorandum The
respondent adnmits that M. Janoski was enpl oyed as a tenporary,
seasonal truck driver from Septenber 22, 1983 to Novenber 11
1983, and that he received an offer of tenporary enploynment in
early May 1984, contingent upon his satisfactorily passing a
physi cal exam nation. Respondent also admts that M. Janoski was
gi ven a physical exam nation on May 10, 1984, and that on May 25,
1984, he was informed that since he had failed to neet all of the
requi renents for enploynent, the offer of tenporary enpl oynent
was rescinded.
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Respondent's argunments in support of the notion to dism ss.

In support of its notion to dismss, the respondent
mai ntai ns that the Conmm ssion | acks subject matter jurisdiction
and that M. Janoski's conplaint fails to state a cl ai munder
section 105(c) of the Act.

Wth regard to the assertion that the Comm ssion | acks
jurisdiction to entertain the conplaint, the respondent cites two
cases where the fornmer Interior Board of Mne Operations Appeals
and the Commi ssion ruled that clains involving all eged
pneunoconi osi s di scrim nation cannot be processed through the
Conmi ssi on under section 105(c), but instead lie within the
jurisdiction of the Secretary of Labor. Hi ggins v. Add Ben Coa
Corporation, 1 MSHC 1169 (1974) aff'd on other grounds sub. nom
H ggins v. Marshall, 585 F.2d 1035 (D.C.Cir.1978). cert. denied,
441 U.S. 931 (1979); Matala v. Consolidated Coal Co., 1 MSHC 2001
(1979).

Hi ggi ns involved a claimby several mners that they were
di scrimnated against by virtue of the fact that they suffered
from pneunoconiosis in that the m ne operator failed to maintain
their current rate of pay after transferring themto | ess dusty
areas of the mine. The Interior Board of Mne Operations Appeals
di sm ssed the conplaint for lack of jurisdiction, and stated as
follows at 1 MSHC 1172:

since there is specific statutory provision for
revi ew of di scharge and/or discrimnation of a m ner
based upon the fact that such miner suffers from
pneunoconi osi s, as here all eged, we need not specul ate
whet her, in the absence of such provision, this Board
could or should assune jurisdiction under some ot her
provi sion of the Act, specifically 110(b). W think it
highly unlikely that Congress intended to confer
jurisdiction upon both the Secretary of Labor and the
Secretary of the Interior pertaining to the sane
subject matter within the confines of the sanme Act.
H ggins, 1 MSHC at 1172. (Section 110(b) of the 1969
Act is substantially simlar to Section 105(c) of the
Act .)

Matal a involved a claimsinmlar to that in Higgins, and
Mat al a' s conpl ai nt was pendi ng on appeal with the Interior Board
of Mne Qperations Appeals at the tinme the Secretary of the
Interior's adjudicative functions under the 1969 Coal Act were
transferred to the Comm ssion. Upon consideration of Matala's
appeal of the dism ssal of his conplaint, the Conm ssion cited
wi th approval the prior ruling by the Board in Hi ggins as quoted
above, and stated as follows at 1 MSHC 2002:
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W concl ude, however, that Matala's allegation of
di scrimnation should be resol ved under the
ext ensi ve provi sions of section 428(b) of the
Bl ack Lung Benefits Act, which are enforced by the
Secretary of Labor, not the Conm ssion. Despite
Matal a's attenpt to characterize this dispute as a
section 110(b) discrimnation claim his application
rai ses i ssues of discrimnation related exclusively
to rights of miners afflicted with pneunoconi osi s.
Congress has provided a nore specific renedy in the
bl ack Lung Benefits Act for clains of discrimnation
based on pneunoconiosis and there is no need for this
Conmi ssion to apply the nore general provisions of
section 110(b) of the 1969 Act in Order to provide
Matala with a remedy for any discrimnatory practices
whi ch m ght be present in this case.

In support of its conclusion that M. Janoski has no
di scrimnation clai munder section 105(c) of the Act, the
respondent points out that M. Janoski alleges that he was an
applicant for enploynent who was the subject of nedica
eval uations and potential transfer under a standard published
pursuant to section 101 of the Act, and was thus protected by the
clause in section 105(c) prohibiting discrimnation agai nst any
m ner or applicant for enploynment who is the subject of such
medi cal eval uations and potential transfer

Respondent mmi ntains that the standards promul gated pursuant
to section 101 are those set out as 29 CF. R Part 90, and that
section 90.1 provides that such standards are only applicable to
m ners who are enployed at underground coal mnes or at surface
wor k areas of underground coal mnes. Since the respondent
operates a surface coal mine, and since M. Janoski admits that
he is a surface coal m ner and had never worked in the
under ground coal m nes, respondent concludes that M. Janoski is
not a protected person entitled to relief under section 105(c) of
the Act.

Di scussi on

Section 105(c)(1) of the Mne Act provides in pertinent part
as follows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any
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coal or other mine subject to this Act * * * because
such mner, representative of mners or applicant for
enpl oyment is the subject of nedical eval uations and
potential transfer under a standard published pursuant
to section 101 * * *.  (Enphasis added.)

Section 101(a)(7), of the Mne Act provides in pertinent

part as foll ows:

938(a),

* * * where appropriate, any such mandatory standards
shal | prescribe the type and frequency of nedica

exam nati ons or other tests which shall be made
avai | abl e, by the operator at his cost, to mners
exposed to such hazards in order to nost effectively
determ ne whether the health of such miners is
adversely affected by such exposure. Where appropriate,
t he mandatory standard shall provide that where a
determ nation is nade that a mner may suffer material
i mpai rment of health or functional capacity by reason
of exposure to the hazard covered by such mandatory
standard, that mner shall be renoved from such
exposure and reassigned. Any miner transferred as a
result of such exposure shall continue to receive
conpensation for such work at no | ess than the regul ar
rate of pay for mners in the classification such m ner
held i mediately prior to his transfer. In the event of
the transfer of a miner pursuant to the preceding
sentence, increases in wages of the transferred m ner
shal | be based upon the new work classification

Section 428(a) of the Black Lung Benefits Act, 30 U S.C O
provi des as foll ows:

No operator shall discharge or in any other way

di scri m nate agai nst any mner enployed by him by
reason of the fact that such mner is suffering from
pneunoconi osis. No person shall cause or attenpt to
cause an operator to violate this section. For the

pur poses of this subsection the term"mner' shall not
i ncl ude any person who has been found to be totally

di sabl ed.

The mandatory heal th standards authorized by section

101(a)(7) of the Mne Act, are found at 30 C.F.R Part 90.
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Pursuant to those regulations a mner enployed at an underground
coal mne or at a surface area of an underground coal nine may be
eligible to work in a | ow dust area of the m ne where there has
been a determ nation that he has evidence of pneunoconiosis. If
there is evidence of pneunpbconiosis, a mner nay exercise his
option to work in a mne area where the dust levels are below 1.0
mlligranms per cubic nmeter of air.

Ri chard C. Johnston v. O ga Coal Conpany, WEVA 82-236-D, 5
FMSHRC 1151 (June 20, 1983), and Gary CGoff v. The Youghi ogheny
and Chi o Coal Conpany, 6 FMSHRC 2055 (August 24, 1984), were both
deci ded by Commi ssion Judge Gary Melick subsequent to the Matal a
and Hi ggi ns cases. The Johnston case involved a conplaint by a
m ner pursuant to section 105(c)(3) of the Mne Act alleging that
his |l evel of pay was reduced by the mine operator in violation of
his statutory rights as a nminer deened to have been transferred
because of pneunobconi osis. The case proceeded to hearing, and
after finding that the conpl ai nant had voluntarily wai ved and
relinquished his right to transfer, Judge Melick held that the
conpl ai nant had failed to nmeet his initial burden of proving that
his reduction in pay was in violation of section 105(c)(1) of the
M ne Act, and he dism ssed the conplaint.

The CGoff case concerned a conpl aint of alleged
di scrimnation under section 105(c)(1) of the M ne Act because of
an underlying nedical condition, pneunoconiosis. Relying on
Matal a v. Consolidation Coal Co., supra, Judge Melick summarily
di sm ssed the conplaint and ruled that a conpl ai nt of
di scrimnation on the basis of pneunoconi osis should be resol ved
under section 428(b) of the Black Lung Benefits Act, rather than
under section 105(c) of the Mne Act. Judge Melick stated as
follows at 6 FVMBHRC 2057:

VWile the anti-discrimnation provisions of section
105(c) (1) of the 1977 Act replaci ng and enhanci ng the
provi sions of section 110(b) of the 1969 Act are
broader in coverage than the conparabl e provisions of
the 1969 Act, the rationale for having discrmnation
conpl ai nts based on all egations that the mner suffers
from pneunoconi osi s resol ved under the specific
statutory provisions set forth in the Black Lung
Benefits Act has continuing validity.

M. Coff filed an appeal of Judge Melick's dism ssal of his
conplaint with the Comm ssion, and on Septenber 26, 1984, the
Conmmi ssion granted his petition for discretionary review, and the
case i s now before the Conm ssion for further adjudication
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Concl usi on

| take note of the fact that under section 428 of the Bl ack
Lung Benefits Act, a coal mne operator is prohibited from
di schargi ng, or otherw se discrimnating agai nst, a m ner
enpl oyed by himby reason of the fact that the mner is suffering
from pneunoconi osis. Applicants for jobs in a coal mne are not
covered by section 428, and are not afforded the protections
provided in section 428 for enployees. On the other hand, the
di scrimnation prohibitions found in section 105(c) of the M ne
Act extend to coal mne applicants as well as miners on the
payroll. Applicants who are the subject of nedical eval uations
and potential transfer under a standard published pursuant to
section 101 are protected by section 105(c). However, the extent
of any such protection is specifically tied to the regul ations
promul gat ed pursuant to section 101 of the Mne Act.

M. Janoski asserts that MSHA's denial of his discrimnation
conpl ai nt under section 105(c) of the M ne Act was based on the
fact that as a surface coal mner he was not covered by MSHA' s
Part 90 regul ations, and therefore had no rights under those
regul ati ons. The applicable MSHA regul ati ons promul gated pursuant
to section 101 are those found in Part 90, Title 30, Code of
Federal Regulations, 30 C.F.R Part 90. As correctly pointed out
by the respondent, those regulations only apply to miners who are
enpl oyed at underground coal mines or at surface work areas of
underground coal mnes. Since the respondent operates a surface
coal mine, and since M. Janoski has adnmitted that he is a
surface coal mner and has never worked in the underground coa
m nes, | conclude that he is not a protected person entitled to
relief under section 105(c) of the Mne Act. Accordingly,
conclude that his conpl aint should be di sm ssed.

Since | have concluded that M. Janoski has no cause of
action under section 105(c) of the Mne Act, | see no need to
address the jurisdictional question raised by the respondent as
part of its notion to dism ss. The issue concerning the
Conmmi ssion's jurisdiction to entertain conplaints of this kind is
now pendi ng before the Comrission in the Goff case.
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ORDER

The respondent's notion to disniss the conplaint on the
ground that it fails to state a clai munder section 105(c) of the
M ne Act, IS GRANTED, and the conplaint IS DI SM SSED. ( Foot not e. 1)

Ceorge A. Koutras
Admi ni strative Law Judge

S
Foot notes start here: -

~Foot not e_one

1. | take official notice of a Menorandum of Under st andi ng
bet ween MSHA and t he Enpl oynent Standards Administration (ESA), a
separate agency within the Department of Labor, 44 Fed. Reg.
75,952, Decenber 21, 1979. The agreenent provides for a central
cl earing house for inquiries and investigations by MSHA and ESA
for discrimnation conplaints filed under section 105(c) and 428
of the Mne Act. MSHA and ESA are responsi ble for coordi nation
and consultation in the handling of such conplaints, and since
MSHA has advi sed M. Janoski that it has forwarded his conpl ai nt
to ESA, he should contact MSHA or ESA directly to ascertain the
status of his conplaint within the ESA. | believe that MSHA has a
duty to nonitor M. Janoski's ESA conplaint, and to specifically
advise himof the status of its referral to that agency. | also
bel i eve that MSHA has a duty to specifically and fully advise M.
Janoski as to the reasons supporting its conclusion that his
rights under section 105(c) were not viol ated.



