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Hanmmond, El Paso, Texas and Janmes L. Dow, Esq., Dow,
Feezer & WIIlians, Carlsbad, New Mexico,
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DEC!I SI ON
Bef or e: Judge Melick

This case is before me upon the petition for civil penalty
filed by Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. | 801 et.
seq., the "Act," for six violations of regulatory standards. The
general issues before ne are whether the Amax Chenica
Cor poration (Amax) has violated the regul ations as all eged and,
if so, whether those violations were of such a nature as could
significantly and substantially contribute to the cause and
effect of a mne safety or health hazard, ie, whether the
viol ations were "significant and substantial." If violations are
found, it will also be necessary to determ ne the appropriate
civil penalty to be assessed in accordance with section 110(i) of
the Act.

Citation Numbers 2235657, 2235659 and 2235660 charge
violations of the regulatory standard at 30 C F. R [57.3-22 and
all ege that certain areas of |oose and drumy soundi ng roof had
not been adequately roof bolted or supported. The cited standard
reads as foll ows:

M ners shall exam ne and test the back, face, and rib
of their working places at the begi nning of each shift
and frequently thereafter. Supervisors shall exam ne

t he ground conditions during daily
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visits to insure that proper testing and ground control
practices are being foll owed. Loose ground shall be
t aken down or adequately supported before any ot her
work is done. Ground conditions al ong haul ageways and
travel ways shall be exam ned periodically and scal ed or
supported as necessary.

It is not disputed that the cited roof areas were in fact
"drunmmy" soundi ng. Amax contends however that the existence of a
drummy sounding roof is not sufficient to prove that the roof or
back is "loose" within the nmeaning of the cited standard and t hat
wi t hout sone additional evidence MSHA's case herein nust fail. At
heari ng, Robert Kirby the Amax general nine superintendent and a
graduate m ni ng engi neer conceded that a drummy sound does in
fact indicate a separation in the roof strata but he maintai ned
t hat even though the strata is separated the roof material is not
necessarily "loose". Kirby pointed out that the ore in the Amax
m ne is conposed of potassium chloride (potash) and sodi um
chloride and is "quite elastic". The mine roof can therefore bend
before breaking. Kirby testified that it is neverthel ess the
practice at the Amax mne to roof bolt all drumry areas as
"insurance" against roof falls.

According to Scresh Desai, the superintendent for production
and safety at the Amax m ne, a drummy sound i ndicates either
| oose top or | essened adhesi on between strata because of the
presence of carnallite or nud seans. (Footnote.1l) Desai conceded
that carnallite or nud seans in the roof strata presented the sane
hazard of roof falls as a physicial separation in the strata.
According to Desai, it is the practice at the Anax Mne to cut
areas of carnallite out of the top in order to control it.

MSHA | nspector O yde Bays testified that roof bolting is not
specifically required by the regul ati ons governi ng potash m ning
and roof bolting is not practiced in many areas of such m nes.
Bays observed however that it is the standard practice in the
i ndustry for mners to continuously check roof conditions by the
soundi ng net hod, and where a drunmmy sound is detected, to insert
supportive bolts into the drumry soundi ng roof area. Bays further
noted that while not all drummy soundi ng roof areas constitute a
hazard there is no other practical way to determ ne the soundness
of roof conditions in the absence of visible fractures. It has
accordi ngly been the industry practice and MSHA' s requirenment that
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in the absence of visible fractures all drummy soundi ng areas be
support ed.

VWere visible fractures are present in the drumy sounding
area Bays said that further tests can be perfornmed to deternine
whet her the roof is hazardous. If a scaling bar cannot bring down
t he suspect area then, according to Bays, the roof is safe and no
citation will be issued.

VWi |l e Amax argues that the presence al one of drummy soundi ng
roof or back is not sufficient to support a finding that the roof
is "loose" within the meaning of the cited standard that argunent
is not supported by its own evidence. Even adopting its
definition of "loose" as "not rigidly fastened or securely
attached” or as "loosely cenmented . . . material” it is clear
that the viol ati ons have been proven as charged. The testinony of
Amax witness Scresh Desai is alone sufficient to support the
violations within those definitions. Desai testified that a
drummy soundi ng roof is evidence of either a physical separation
in roof strata or |oosened adhesion between the strata because of
the presence of carnallite or nmud seans. See Secretary v.
Contract M ning Conpany, 6 FNMSHRC 2315 (1984).

Secretary v. Magma Copper Conpany, 3 FMSHRC 345 (1981) cited
by Amax is inapposite. In that case evidence existed that the
cited wall was not in fact hollow sounding. In addition, it is
not known whet her the physical characteristics of the mne wall
there at issue were in any way simlar to the roof conditions in
t he potash m ne here at issue.

VWile Amax al so attenpts in its posthearing brief to
reinstate a claimthat the cited standard i s unenforceably vague,
that claimwas clearly waived at hearing (T. 44). Mbreover
Respondent's own proffered definition of the term™"| oose" was
applied in this case and it acknow edged that it was standard
practice at the Amax mne to roof bolt drummy soundi ng areas as
"insurance". This evidence corroborates the testinony of
I nspect or Bays that roof bolting drumy areas is and was at
rel evant times the accepted and standard practice of the potash
m ning industry. Thus in any event the standard has been
interpreted in light of the "reasonably prudent person test" and
can not be considered unconstitutionally vague. Secretary v. U S.
Steel Corporation, 5 FMBHRC 3 (1983).

I have al so exami ned the studies conducted at the Amax m ne
to detect ground nmovenent in alleged drunmy areas. Essentially no
nmovenent was detected in any of the tested areas over nearly a
four nmonth period. However NMSHA was apparently not asked to
participate in or observe the studies and had no input as to the
|ocation of the test sites. The
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| ocation of the sites is of course critical to the validity and
reliability of any such tests. In any event, even assum ng the
sanpl ed roof showed no novenent over the testing period that fact
does not in itself negate the seriousness of the separate and

di stinct conditions cited as hazardous in this case. |ndeed

I nspect or Bays conceded that he could not predict when the cited
areas would fall, if ever. He based his assessnent of the hazard
on his experience with drummy roof and the history of previous
roof falls.

Violations are "significant and substantial™ if: (1) there
is an underlying violation of a mandatory safety standard, (2)
there is a discrete safety hazard, (3) there is a reasonable
i kelihood that the hazard contributed to will result in injury,
and (4) there is a reasonable likelihood that the injury in
guestion will be of a reasonably serious nature. Secretary v.
Mat hi es Coal Conpany, 6 FMSHRC 1 (1984). In this regard each of
the cited conditions nmust be considered separately. Wth respect
to Citation Nunber 2235657 | do not find the evidence to be
sufficient to establish a "significant and substantial"
viol ation. According to Inspector Bays the cited area had al ready
been roof bolted and no effort was nade to bar down the fractured
area before additional roof bolts were inserted. Consistent with
Bays' own testinony that this drumry soundi ng area woul d present
no hazard if it could not be barred down, the gravity of this
vi ol ati on cannot be properly eval uated. Additional uncertainty
exists fromthe testinony of both Kirby and Bays that drunmy
sounds may continue to enmanate from areas such as this that have
al ready been roof bolted. Under the circunstances | can attribute
but little negligence to the operator for this violation

Citation Number 2235659 involved two drumy roof areas each
8 to 10 feet in dianmeter. Foreman Young conceded that the areas
were drunmy and that the day shift had been working under the
area. Indeed, the continuous mner was still in the cited entry
at that tine. Under the circunstances | find that fatal roof
falls were reasonably likely. The violation was accordi ngly
"significant and substantial". In |light of Young' s adm ssions the
violation nust also be attributed to operator negligence.

Citation Number 2235660 involved a drunmmy roof area 10 to 12
feet in dianeter. There was no roof support in an area that was
also in the direct path of shuttle cars traveling to and fromthe
dunpi ng | ocation. There was accordingly a reasonable |ikelihood
of serious or fatal injuries fromroof falls. The violation was
"significant and substantial". It may al so reasonably be inferred
fromthe failure of the operator to have detected these
conditions during required exam nations, that the violation was
caused by its negligence.



~451

In determ ning the amount of penalties in this proceeding | have
al so considered that the mine operator is large in size and has a
significant history of violations of the standard at 30 CF. R [
57.3-22, the standard found violated in three of the citations
herein. There is no dispute that the violations were abated
pronmptly.

At hearing the Secretary noved to vacate Ctation Nunber
2235658 and noved to settle Citation Nunbers 2235655 and 2235656.
Sufficient evidence was presented at hearing to support the
noti ons and they were granted.

ORDER

The Amax Chemi cal Corporation is hereby ordered to pay the

following civil penalties within 30 days of the date of this
deci si on:

Citation Nunber Anpunt
2235655 $20
2235656 20
2235657 50
2235658 (vacat ed)
2235659 300
2235660 300
$690
Gary Melick

Admi ni strative Law Judge (703) 756-6261

I
Foot notes start here: -

~Foot not e_one

1 Carnallite is described as a nassive, granul ar, greasy,
m | k-white, soluble, hydrous, magnesi um potassiumchloride. A
Dictionary of Mning, Mneral, and Related Terns, U S. Depart nment
of Interior Bureau of M nes.



