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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 84-17-M
PETI TI ONER A.C. No. 04-04643-05501
V. Sylva Sand & Gravel M ne
SYLVA SAND & GRAVEL, |NC.,
RESPONDENT
Appear ances: Marshall P. Sal zman, Esq., Ofice of the Solicitor,

U S. Department of Labor, San Francisco, California
for Petitioner.

DEC!I SI ON
Bef or e: Judge Merlin

The Solicitor filed a proposal for the assessnent of civil
penalties for three alleged viol ations dated Decenber 5, 1983 in
t he above-captioned action. On Decenber 6, 1983 the operator
wote nme, stating that it wi shed a hearing.

On August 24, 1984 an Order of Assignnment was issued
assigning this case to nme. The Order of Assignnent was mail ed
Certified Mail and the file contains the green certified card
signed by the operator indicating it received the Order of
Assignment. Thereafter on Septenber 21, 1984 a Notice of Hearing
was i ssued and on Novenber 21, 1984 an Amended Notice of Hearing
was i ssued. The operator's copies of both notices were returned
uncl ai med.

Pursuant to the Amended Notice of Hearing a hearing was held
on February 6, 1985. The Solicitor appeared but the operator did
not. The Solicitor withdrew the penalty petition with respect to
one of the citations. The inspector testified regarding the
remaining two citations. G tation No. 2088036 was issued for a
violation of 30 CF. R [50.10, a failure to notify MSHA of an
accident. The inspector's description of the accident in which a
m ner's armwas caught in a conveyor belt adequately established
a prima facie case that the occurrence fell within the mandatory
standard and that there was a violation. G tation No. 2088038
arising out of the same accident was issued for a failure to
guard the head pulley of the conveyor belt. Here too, the
i nspector's recitation of the accident sufficiently nmade out a
prima facie case that the required guardi ng was not present and
that a violation occurred.
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After the hearing a show cause order was issued requiring the
operator to show cause why it should not be held in default for
failure to appear. 29 C F.R [02700.63. The operator responded to
this show cause order stating he was not notified of the hearing
on February 6, 1985. He further advised that he had noved over 10
nmont hs ago and that the hearing notices were not sent to his new
address. Finally, he alleges that the last notice he received was
a show cause order requiring the Solicitor to file a penalty
petition.

The operator must be held in default. According to his own
adm ssion he noved several nonths ago. He knew a case was pending
against him Contrary to his assertion, the last thing he
received was not the show cause order directed to the Solicitor
dated January 12, 1984 but the Order of Assignnent dated August
24, 1984. It was the operator's responsibility to give witten
noti ce of his change of address. 29 C.F.R [J2700.5. The
Conmi ssi on had no way of knowi ng where he noved. Having failed to
notify the Conm ssion of his new address the operator's
conplaints in his letter of March 18, 1985, are without nerit.

It is Odered that the operator is in default and that the
proposed penalties of $100 for Citation No. 2088036 and $500 for
Citation No. 20888038 are final

The operator is Ordered to pay $600 within 30 days of the
date of this decision.

Paul Merlin
Chi ef Administrative Law Judge



