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M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. VA 85-13
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V. Buchanan No. 1 M ne

| NDUSTRI AL RESOURCES, | NC.
RESPONDENT

DEC!I SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Steffey

Counsel for the Secretary of Labor filed on May 2, 1985, in
t he above-entitled proceeding a notion for approval of
settlenent. Under the parties' settlenent agreenent, respondent
woul d pay the total penalty of $105 proposed by MSHA for the
single violation of 30 CF.R [O77.200 which is involved in this
pr oceedi ng.

Section 110(i) of the Federal Mne Safety and Health Act of
1977 lists six criteria which are required to be considered in
assessing civil penalties. The notion for approval of settlenent
states that respondent operates a small business, but neither the
noti on nor the proposed assessnment sheet in the official file
provi des any facts regardi ng the hours worked by respondent’'s
enpl oyees or the tons of coal produced by respondent. The
proposed assessnent sheet does show that zero penalty points were
assigned under MSHA's penalty fornula described in 30 CF. R [O
100. 3(b). Therefore, | find that respondent does operate a snal
busi ness and that, insofar as the penalty is determ ned under the
criterion of the size of respondent's business, the penalty
should be in a | ow range of magnitude.

There is nothing in the official file or in the notion for
approval of settlement regardi ng respondent's financi al
condition. The Conm ssion held in Sellersburg Stone Co., 5 FMSHRC
287 (1983), aff'd, 736 F.2d 1147 (7th G r.1984),
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that if an operator fails to furnish any evidence concerning its
financial condition, that a judge may presunme that the operator
is able to pay penalties. Therefore, | find that paynment of civil
penalties will not adversely affect respondent's ability to
continue in business. Consequently, it will not be necessary to
reduce the penalty, determ ned pursuant to the other criteria,
under the criterion of whether the paynment of penalties wll
cause respondent to discontinue in business.

The proposed assessnent sheet indicates that MSHA assi gned
zero penalty points under section 100.3(c) of the penalty fornula
because respondent has not previously been cited for a violation
of the mandatory health and safety standards. In such
ci rcunstances, no portion of the penalty in this proceedi ng
shoul d be assessed under the criterion of respondent’'s history of
previ ous viol ations.

A brief discussion of the facts pertaining to the all eged
violation is necessary in order to evaluate the remaining
criteria of negligence, gravity, and respondent’'s good-faith
effort to achieve rapid conpliance after the violation was cited.
The notion for approval of settlement states that the violation
occurred on Novenber 2, 1984, when a fatality occurred at the
m ne because a subcontractor was using scaffol ding equi prent
whi ch had not been maintained in a safe operating condition. The
equi prent was being used by a subcontractor, Western Avella
Contractors, Inc., which was perform ng work for respondent. The
i nspector's citation alleges that respondent had failed to take
"precautionary neasures to ensure that subcontractors working at
the construction site were utilizing equipnent that was in a good
state of repair to prevent accidents.”

The inspector's subsequent action sheet indicates that the
citation was abated within the tinme given by the inspector and
t hat abatenment was acconplished by anot her conpany which had been
assigned to replace the previous subcontractor. MSHA foll owed the
i nspector's ratings as to negligence and gravity and assigned a
maxi mum nunber of penalty points under the criterion of gravity
and 15 penalty points under the criterion of negligence. NMSHA
al so reduced the proposed penalty by 30 percent under section
100. 3(f) of the assessnent formula because respondent had abated
the violation within the tine given by the inspector

Respondent has taken the position that nothing stated in
this proceeding is to be deened to be an adnmission of a violation
except for the purposes of enforcenent of the Act. That is an
accept abl e position under the Comm ssion's decision in Amax Lead
Conmpany of M ssouri, 4 FMSHRC 975 (1982).
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I find that the parties have given satisfactory reasons for
approving their settlenent agreement under which respondent has
agreed to pay in full the penalty of $105 proposed by MSHA after
applying its penalty forrmula to the facts hereinbefore described.

VWHEREFORE, it is ordered:

(A) The nmotion for approval of settlement is granted and the
parties' settlenent agreenment is approved.

(B) Pursuant to the parties' settlenment agreemnent,
I ndustrial Resources, Inc., shall, within 30 days fromthe date
of this decision, pay a civil penalty of $105.00 for the
violation of 30 CF. R [077.200 alleged in Gtation No. 2455472
dat ed Decenber 6, 1984.

Richard C Steffey
Admi ni strative Law Judge



