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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

UNI TED M NE WORKERS OF DI SCRI M NATI ON PROCEEDI NG
AVERI CA (UMAR) ,
ON BEHALF OF Docket No. WEVA 84-148-D
JAVES W GRIFFIN, WALTER LEE
TRENT, RUFUS WORKMAN, GARY MSHA Case No. HOPE CD 84-4
HARVEY, RONALD COLLI NS,
DONALD BELCHER, RONNY Jane Ann No. 31 M ne

BLANKENSH P, JI M EARLY,
RONALD HARLEY, PAUL EPLI N,
ROBERT D. WOODS, BARRY BROWN,
JESSI E D. WHEELER, AND
THURMAN GOCDNVAN,

COVPLAI NANTS

V.

ALGONQUI N COAL COVPANY,
CHI CKASAW | NC. ,
POAELLTON COVPANY, AND
HOMRD CLI NE, JR.,
RESPONDENTS

DECI SI ON

Appear ances: Earl R Pfeffer, Esg., United Mne Wrkers of
America, Washington, D.C, for Conplainants;
Daniel D. Dahill, Esq., W Logan, West Virginia,
for Respondents Al gonqui n Coal Conpany,
Chi ckasaw, Inc., and Howard Cine, Jr.,
Charles Q Gage, Esq., and Larry W Bl al ock,
Esq., Jackson, Kelly, Holt & O Farrell,
Charl eston, West Virginia, for Respondent
Powel | t on Conpany.

Bef or e: Judge Steffey

Pursuant to an order issued Septenber 11, 1984, a hearing in
t he above-entitled proceedi ng was held on Cctober 30, 1984, in
Logan, West Virginia, under sections 105(c)(3) and 105(d), 30
U S.C. 0815(c)(3) and 815(d), of the Federal Mne Safety and
Heal th Act of 1977.

Counsel for conplainants filed their initial brief on March
6, 1985, and counsel for respondent Powel|ton Conpany filed a
reply brief on April 9, 1985. Counsel for respondents Al gonquin
Coal Conpany, Chickasaw, Inc., and Howard Cine, Jr., elected not
to file a brief.
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| ssues

The parties' briefs raise the foll ow ng issues:

(1) Did respondents Al gonquin Coal Company, Chickasaw, |nc.
and Howard Cine, Jr., (Cine) interfere with conplai nants
statutory rights, in violation of section 105(c)(1) of the Act,
when dine asked themto conplain to the Mne Safety and Health
Admi ni stration (MSHA) of the U S. Departnment of Labor about the
excessi ve nunber of inspections which were being conducted at the
Jane Ann No. 31 Mne, considering that the request was associ ated
with a statenent that Cine could not continue to operate the
m ne unl ess there was a reduction in the nunber of inspections?

(2) Did dine discrimnate against conplainants in violation
of section 105(c)(1) of the Act when he laid conplainants off on
Novenmber 8, 1983, considering that all of the lay-off slips gave
the reason for the lay-off to be "[c]an't nmake it due to so many
m ne inspections.”

(3) Can the Powellton Conpany, as owner of the Jane Ann No.
31 Mne, be held liable for Cine's alleged discrimnatory
conduct ?

Fi ndi ngs of Fact

The preponderance of the evidence and ny eval uation of the
wi t nesses' deneanor at the hearing support the follow ng findings
of fact.

1. The Jane Ann No. 31 Mne involved in this proceeding is
owned by the Powel | ton Conpany which, in turn, is owned by a
foreign corporation with offices in Lugano, Sw tzerl and.
Powel [ ton's executive vice president, Burl Ellison Hol brook,
testified on Powellton's behal f (Tr. 231-232). He stated that
Powel [ ton was actively engaged in producing coal until October
1981. Powel Iton ceased to produce coal because it had | ost
$2,500,000 in trying to operate its own mnes. |In Cctober 1981
Powel I t on began to enpl oy i ndependent contractors to produce coal
fromPowellton's mnes (Tr. 233-234).

2. Before Cine contracted to produce coal fromthe Jane Ann
No. 31 Mne, three other conpanies had tried unsuccessfully to
operate the mne. Janes Giffin, one of the conplainants in this
proceedi ng, testified that he had worked for all three of the
unsuccessful operators. The first conpany, Ball Coal Conpany,
started producing coal in February 1982 and quit in Septenber
1982 because its operations were uneconomc (Tr. 49). The mne
remai ned cl osed until Novenber 15, 1982, when Mracle
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Coal Conpany began operating it. Mracle also found it unecononic
to run the m ne and di scontinued produci ng coal in February 1983
(Tr. 51). The mine was reopened by Rite Way Coal Conpany in March
1983, but that conpany gave up for econom c reasons in May 1983
(Tr. 52).

3. After three conpanies in a row had found it unecononmic to
operate the No. 31 Mne, Powellton's top nmanagenment gave Hol br ook
instructions to close the mne, but Cine had worked for
Powel I ton as a mine foreman when Powel lton itself was a coal
producer (Tr. 176), and Hol brook urged his superior to permt
Cine to reopen the mne under the nanme of Al gonquin Coal Comnpany
because Cine had a good record when he was one of Powellton's
foremen (Tr. 239). dine had sone apprehension about trying to
operate the No. 31 Mne in light of the fact that three previous
operators had found it uneconomic to do so. Cine, however,
bel i eved that he had an advantage over the other operators
because he had supervised the panel of mners who had to be
enpl oyed at the mine under the UMM Wage Agreenent and dine
bel i eved that his previous successful relationship with the
m ners, who are the conplainants in this proceedi ng, would enabl e
himto produce a | arger volune of coal than the other
unsuccessful operators had been able to produce and that he would
t hereby succeed where the other operators had failed (Tr. 214).

4. Powellton is a signatory of the National Bitum nous Coa
Wage Agreenent of 1981 (Exh. A) and requires all of the conpanies
whi ch operate its mnes to enploy mners from UMM Local No.
8217. Since the same panel of mners nust be used by any of the
operators who try to mne coal fromthe No. 31 Mne, there was a
change in top managenent when Ball, Mracle, and Rite Wy, in
turn, unsuccessfully tried to operate the mne, but the enpl oyees
for all three operators were the sane nminers who constitute the
conplainants in this proceeding (Tr. 244). Since Powellton and
all of its independent contractors are bound by the terns of the
Wage Agreenent, Powellton requires its operators to provide it
wi th the nunber of hours worked by each miner so that Powellton
can pay the proper anounts into UMM' s welfare funds. Powel |ton
makes the paynents and subtracts the paynments fromthe price
which it pays to its operators for clean coal. Powellton prefers
to make the paynments and then deduct the paynments fromthe price
it pays its operators for clean coal because UMM charges 18
percent interest if the paynents are late (Tr. 252). Powellton
also requires all of its operators to maintain regular health and
accident insurance for all their mners (Tr. 237). Powellton,
however, stated that it does not interview applicants
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for positions with its operators and does not control the
operators' work force in any way as to hiring or discharging or
di sciplining them (Tr. 245).

5. Powellton provided dine and its other operators wth
nearly all the m ning equi pment needed to produce coal, such as a
cont i nuous-m ni ng machi ne, roof-bolting machi ne, ram cars, scoop
and conveyor belts and drives (Tr. 255). An amount of $1.50 per
ton for rental of equiprment was deducted fromthe price paid to
the operators for clean coal delivered to its preparation plant.
A ine, however, was required to pay for all spare parts and
supplies, such as roof bolts, rock dust, and tinbers. The
operators had to pay for their own engineering, accounting, and
respirabl e-dust services (Tr. 255-256). Cine additionally had to
pay the cost of transporting coal fromthe No. 31 Mne to
Powel [ton's preparation plant (Tr. 258). dine bought liability
i nsurance from Nationwide (Tr. 217) and stated that he paid a
person named Larry Heatherman for taking respirabl e-dust sanples
(Tr. 218). As hereinafter explained in finding No. 16, Cline sold
his interest in the No. 31 Mne to Chickasaw, Inc. That company
al so found it uneconom c to produce coal fromthe No. 31 M ne and
ceased its operations while it still owed the conpl ai nants about
1 nonth's wages. Al of the m ners asked Powellton to pay the
wages owed to them by Chickasaw. Powellton granted the request
and paid the full amount owed by Chickasaw. Powellton is stil
carrying those paynments on its books as receivables from
Chi ckasaw. The reason Powel | ton paid conpl ai nants the wages owed
by Chickasaw is that Powellton interprets Farley v. Zapata Coa
Corp., 281 S.E.2d 238 (1981), to nean that the enpl oyees of an
i ndependent contractor, under Chapter 21, Article 5, Section 4,
of the West Virginia Code, may obtain paynent fromthe genera
contractor of any wages not paid by the independent contractor
i ncluding |iquidated danages (Tr. 247-249). Powellton asserts,
however, that its direct paynent of wages to conplainants for
wor k perfornmed for Chickasaw in the above-described circunstances
shoul d not be interpreted as an indication that it exercises any
control over its independent contractors in the way they utilize
their enployees (Tr. 247).

6. Counsel for conplainants presented five witnesses in
support of their claimthat Cine had discrimnated agai nst them
in violation of section 105(c)(1) by asking themto conplain to
MSHA about the excessive nunber of inspections which were being
conducted at the No. 31 Mne. Four of the witnesses were mners
who had worked at the No. 31 Mne and the fifth witness was a
UMM international health and safety
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representati ve who had recommended that the mners file with MSHA
the conplaint which is the subject of this proceeding (Tr. 137).
The first witness was Janes Giffin who was unenpl oyed at the
time of the hearing, but who had worked for Cline as a ramcar
operator fromthe tine Cine began producing coal fromthe No. 31
M ne under the nanme of Al gonquin Coal Conpany in June 1983 until
Novenmber 8, 1983, when Cine ceased to operate the mne (Tr.
21-22; Exh. 9). Giffin was on the mne safety conmttee and
general | y acconpani ed the i nspectors when they nmade their

exam nations of the mne (Tr. 22; 70; 207). Giffin stated that
an MSHA i nspector by the nane of John Franco made an inspection
at the last of October and the first of Novenmber during which he
wrote about 25 citations (Tr. 23; Exh. 8). The m ners canme out of
the m ne on one occasi on because of their concern that Cine had
left themin the mine with no nmeans of transportation out of the
mne (Tr. 23). After the miners canme out of the mne, Giffin
stated that Cline told themto take the remai nder of the day off
with pay and go to the MSHA office and conpl ain about Franco's
witing an excessive nunber of citations. Giffin testified that
he heard Cine say, "[i]f we can't get rid of this man, can't get
rid of these inspectors, I"'mgoing to have to shut down. | can't
stand it" (Tr. 25). Wen it was subsequently pointed out to
Giffin that his statenent did not sound as if Cine had
threatened himw th discharge if he failed to conpl ai n about
Franco's activities, he changed Cine's statement by testifying
that dine said "[i]f we can't get rid of this guy, we're going
to have to shut down. You all have got to help us get rid of this
fellow (Tr. 90).

7. Giffin based his allegation of discrimnation on the
claimthat Cine laid themoff on Novenber 8, 1983, then called
ni ne of them back for 1 day's work on Novenber 15, 1983, and
called all of them back to work on Decenber 5, 1983, at which
time dine introduced themto four nmen who operated the No. 31
M ne under the name of Chickasaw, Inc., up to May 2, 1984, when
they were again laid off (Tr. 29). Although Giffin testified
that Cine introduced themto four nmen naned Aaron Bol an, Charles
Hal sey, Richard McDorman, and Dave Di ckenson who operated the
m ne under the name of Chickasaw, Inc., he insisted that Cine
was still the actual operator of the m ne because he had signed
job vacancy notices as Chickasaw s superintendent on Decenber 5, 1983,
calling themback to work in the No. 31 Mne (Tr. 27; Exh. 1). Giffin
stated that Cline was there only on the first day the mne



~911

began to operate under the name of Chickasaw, Inc., and that
after the first day, the m ne superintendent was Aaron Bolan (Tr.
65). Giffin began working on the night shift about 2 or 3 weeks
after Chi ckasaw began operating the m ne and Charl es Hal sey and
Dave Di ckenson were the supervisors on the night shift (Tr.
66-67). Giffin also stated that he was aware that dine had
tried to sell his rights to the No. 31 Mne to Honmer Hopkins and
Bud Smith (Tr. 46; 167). They were the two nmen who cane to the
mne with Cine on Novenber 15, 1983, but they left soon after
they came, and Cine did not operate the mne thereafter until he
called the mners back to work on Decenber 5, 1983, to work for
Chi ckasaw, Inc. (Tr. 47).

8. The second witness presented by conpl ai nants' counsel was
Ronal d Bl ankenshi p who was unenpl oyed at the tine of the hearing,
but who had worked for Cine as the operator of a roof-bolting
machi ne until Cine laid himoff on Novenber 8, 1983, by giving
hima lay-off slip that gave the reason for the lay-off to be
that dine could not "nake it due to so nany m ne inspections”
(Tr. 96; Exh. 9). Blankenship said that dine had discrimnated
against themby telling themthat they would either have to get
rid of the inspectors or they would get laid off (Tr. 95).

Bl ankenshi p believed that Cine was operating the mne after it
resumed produci ng coal under the nane of Chickasaw, Inc., because
Cine was present at the nmne on the first day and introduced
themto three nen naned Dave Di ckenson, Aaron Bolan, and Richard
McDor man who said that they owned Chickasaw, Inc. (Tr. 98).

Bl ankenshi p al so stated that Cline offered him$50 to whip

I nspector Franco, but he did not take the offer of $50 (Tr. 96).
Bl ankenship additionally testified that he perforned good work
and that he had worked double shifts "about every day" (Tr. 94).
He did not think he would have been asked to work double shifts
unl ess he had been perform ng good work (Tr. 95). Bl ankenship's
claimthat he worked double shifts about every day is not
supported by Exhibit 7 which shows that he worked 130 hours in
July, 153 in August, 185.5 in Septenber and 161 in October 1983.
Each nonth has at |east 20 single shifts, or 160 hours. In order
for Bl ankenship to have worked doubl e shifts "about every day,"
he woul d have had to have worked at |east 250 or nore hours per
nmont h. Bl ankenshi p conceded on cross-exam nation that dine had
told themthat he "was going to have to shut down" if the mners
did not produce nore coal (Tr. 98).
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9. The third witness presented by conpl ai nants' counsel was Pau
Eplin who was unenpl oyed at the tinme of the hearing but who had
wor ked for Cline as a continuous-m ni ng machi ne operator and roof
bolter fromJuly to Novenmber 1983 (Tr. 99-100). Eplin stated that
he performed his job so well that Cine gave hima
doubl e-barrel ed shotgun as a reward (Tr. 101). After Inspector
Franco began witing a lot of citations toward the end of October
1983, Eplin stated that Cine asked themto conplain to MSHA
about Franco's overzeal ous inspections (Tr. 102). Eplin called
Congressman Rahall's office to conplain about inspections and the
person to whom he tal ked asked himif the violations cited by
Franco existed. When Eplin replied in the affirmative, the
congressman's representative stated that Franco was only doing
his job. Eplin clainms that he handed the tel ephone to dine at
that point in the conversation and left the office. Shortly
afterwards, they were laid off and the lay-off slip gave as the
reason "[c]lan't make it due to so many nine inspections” (Tr.103).

10. Eplin testified that coal production declined in
Sept enmber and Cctober as conpared with the tonnage produced in
July and August, but he said that the decline in production was
caused by break downs of the continuous-m ning machi nes and ram
cars (Tr. 103-104). Eplin's statenent that the ram cars broke
down frequently is contrary to Giffin's testinony which
i ndicates that the ramcars were dependabl e and that they sel dom
were out of service except for the purpose of getting their
batteries charged (Tr. 63). Eplin stated that they produced al
the coal they could on good days when the equi prent did not break
down, but he agreed that Cline told them he was going to have to
shut down if they did not produce nore coal than they did (Tr.
107; 112).

11. The fourth witness called by conplainants' counsel was
Robert Wods who worked for Cline as an electrician fromJune to
Novenmber 1983. He repaired equi pmrent which he described as being
subj ect to "continuous breakdowns"™ (Tr. 113). In his opinion
nmore production tine was lost as a result of breakdowns with the
equi prent than was |ost frominspections (Tr. 114), but he al so
stated that "[u]sually when an inspector is there, you didn't get
to do very nmuch work"™ (Tr. 117). Wods had worked in coal m nes
for 20 years and he stated that there were nore inspections at
Cine's mne than at other mnes where he has worked (Tr. 118).
Whods said that Cine had conpl ai ned about |ack of production
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fromthe first nonth he operated the mne until the day he ceased
to operate it and that Cine additionally conpl ai ned about a | ot
of inspections (Tr. 116). Wods stated that Cine did not ask him
personally to conpl ain about the | arge nunber of inspections
bei ng made at the mine, but that he was present on one occasion
when dine asked a group of the mners to conplain. At that tine
he advised Cine not to make conplaints to MSHA because it woul d
do no good and mi ght cause MSHA to order even nore inspections
than were al ready being conducted (Tr. 120).

12. Wods had a practice of marking on a cal endar each day
(1) the hours he worked, (2) the cuts of coal nmade by the
cont i nuous-m ni ng machi ne, and (3) the breakdowns of equipnent if
2 hours or nore were required for repairs to be nade (Tr. 118). A
copy of Wods' cal endar for the nonths of Septenber, Cctober, and
Novenmber 1983 was introduced as Exhibit 12 (Tr. 151). Wods
stated that a cut of coal anobunted roughly to 40 tons and that he
had conpared his figures with the actual production information
kept by Cine and that his cuts of coal were close to actua
production (Tr. 149). Exami nation of Wods' cal endar shows t hat
he either exaggerated the nunber of times that the equi prment
broke down or failed to wite on the cal endar the tinmes when
br eakdowns occurred, because his cal endar shows only one
br eakdown of the continuous-m ning nmachine for the entire nmonth
of Septenber and that breakdown occurred on a Saturday when no
coal was produced (Exh. 12). During the nmonth of Cctober, Wods
showed one breakdown of the continuous-m ni ng machi ne on Cct ober
4 and anot her one on Cctober 12. Despite the breakdowns on those
days, Wods indicated that five cuts or 200 tons of coal were
produced on Cctober 4 and 6 cuts or 240 tons of coal were
produced on Cctober 12. Wods shows one breakdown of the
cont i nuous-m ni ng machi ne during the nmonth of Novenber, but the
m ne produced very little coal that nonth and was cl osed on
Novermber 8, 1983. One or two breakdowns of equi pnment each nonth
does not support Whods' claimthat constant breakdowns of
equi prent were responsible for the mners' failure to produce
enough coal to make it profitable to operate the No. 31 M ne.

13. On the other hand, Wods' cal endar is renmarkably cl ose
in indicating the actual raw coal production of the mne. If one
multiplies the number of cuts of coal shown on the cal endar for each
day's production by 40 tons, the result totals 3,820 tons of raw coa
for the nonth of Septenber and 3,938 tons of coal for the nonth of
October. The actual tons of raw coal shown in Exhibit 14 for the
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nmont hs of Septenber and Cctober are 3,685 and 3, 887,
respectively. Therefore, Wods' estimates of the raw coa
produced for the nmonths of Septenber and Cctober were only 135
and 51 tons, respectively, larger than the actual production for
those two nonths. The fact that Wods was as accurate as he was
in estimating production |leads ne to conclude that his cal endar
was al so accurate in indicating the nunber of major breakdowns of
equi prent. In any event, the entries in his cal endar do not
support his claimthat equi pment breakdowns were primarily
responsible for the No. 31 Mne's history of |ow coal production

14. The fifth and final w tness presented by counsel for
conpl ai nants was Ri chard Cooper who is enployed by UMM as an
i nternational health and safety representati ve whose nmain duties
are prevention of mne accidents and illnesses and assisting
mners in exercising their rights under the Act (Tr. 135-136).
Cooper testified that two of the conplainants in this proceedi ng
(Giffin and Trent) canme to his office in Decenmber 1983 and told
hi mthat they had been di scharged because they refused "to get
rid of a federal inspector at the mne" (Tr. 137). Cooper was
convi nced that they had grounds for filing a conplaint under
section 105(c) of the Act and suggested that they do so. They
filed a conplaint that same day with MSHA (Tr. 137). The
conplaint is signed by the same 14 m ners who brought the
conpl aint involved in this proceeding (Exh. 5).

15. Finding Nos. 2 through 5 above provide some of the facts
pertaining to Cine's operation of the Jane Ann No. 31 M ne, but
Cine supplied additional facts when he testified in support of
his defense to the conpl ai nants' charge that he violated section
105(c) (1) of the Act when he allegedly laid themoff on Novenber
8, 1983, for their failure to conplain to MSHA about the
excessi ve nunber of inspections which were being nade at the No.
31 Mne. It was not apparent fromthe questions asked by dine's
attorney that any effort had been nmade to provide Cine with a
defense in terns of the Conmi ssion's discrimnation decisions.
Therefore, Cine's defense rests on his claimthat he laid the
conpl ai nants of f on Novenber 8, 1983, solely for the economc
reason that he had already |ost $71,000 fromtrying to operate
the No. 31 Mne at the tinme he laid the conplainants off and that
he sinply could not continue to operate at a loss (Tr. 174).
Cine stated that his |loss of $71,000 had been reduced to $41, 000
by virtue of the fact that two nen named Homer Hopki ns and Bud
Smith offered him $50,000 for transferring his interest in the
No. 31 Mne to them (Tr. 167). They paid hi m $30, 000
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down and left after trying to operate the mne for 2 hours. dine
stated that they preferred to | ose the $30,000 down paynent
rather than try to operate the mine with the "radical" crew of

m ners who had to be used under Cline's contract with Powellton
(Tr. 210). dine defined the word "radical" to be that the mners
are strictly union in their attitude and want to be "the head
honcho. If it don't go their way, it don't go. Managenment don't
have no control™ (Tr. 211). Wtness Giffin disagreed with
Cine's explanation as to the reason Hopkins and Smith left the
mne. In his opinion, they refused to take over the nm ne because
it was in poor condition (Tr. 27).

16. After Cine had failed to sell his interest in the No.
31 Mne to Hopkins and Smith, the four men previously referred to
in finding No. 7 (Aaron Bol an, Richard MDor man, Dave Di ckenson
and Charl es Hal sey) offered Cine $15,000 for his interest in the
m ne provided he would (1) forma new corporation, (2) obtain a
new contract with Powellton providing for themto operate the
mne in the nane of the newly forned corporation, (3) introduce
themto the conplainants in this proceedi ng who woul d necessarily
be the mners they would have to use in operating the mne, (4)
provi de the necessary notification to MSHA of the change in
operators, and (5) transfer all the stock in the newy forned
corporation to them (Tr. 169-172). An agreenent signed on
Decenmber 2, 1983, by dine, Bolan, and MDorman, provides for
Cline to be paid $5,000 in cash at the time the agreement was
executed and for Boland and McDorman to pay Cine $1.75 for each
ton of clean coal sold to Powellton. The stated purpose of the
paynment of $15,000 was to purchase Cline's interest in a
cont i nuous-m ni ng machi ne which Cine had obtained with his own
funds for use at the No. 31 Mne (Exh. 13). Under the agreenent,
if Bolan and McDorman failed to pay the remaining anount of
$10, 000, the continuous-m ni ng machi ne woul d continue to bel ong
to dine.

17. dine's testinmony shows that sone aspects of the
agreenent were subsequently changed. The paynment of $1.75 per ton
was assigned to Bolan and McDorman in return for their paying off
some funds advanced to Cine by Powellton (Tr. 171). Cine
clai med that Bol an and McDor man never did pay the renaining $10, 000
whi ch they owed himand that he did not know their whereabouts but
would like to find themin order to collect the $10,000 which they
still owe him(Tr. 173). Unless the terns of the agreenment descri bed
above were changed in a way not explained by Cine, he is not
entitled to the remai ning $10, 000 because the agreenent
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clearly specified that if they failed to pay the remaini ng anount
of $10,000, all interest in the continuous-m ning machi ne on
which Cine had nade a down paynment would revert to dine (Exh.
13). Since dine testified that he gave the continuous-m ni ng
machi ne back "to the guy" he bought it from (Tr. 193), he
received full title in the continuous-m ni ng machi ne when Bol and
and McDorman failed to pay the remaining $10, 000, and Bol an and
McDor man do not owe O ine anything under the terns of the
agreement which is Exhibit 13 in this proceedi ng.

18. dine attributed 80 percent of his inability to operate
the No. 31 Mne economically to the work force he was required to
use under his contract with Powellton and 20 percent to
interruption in production caused by MSHA inspections (Tr. 177;
192). dine said that MSHA inspectors nornally talk to all the
mners for 30 mnutes and then they ask for the safety
conmmitteenman to acconpany themon their inspections. They may
thereafter spend 2 hours in the mne office before they go
underground and Cline has to allow the mne comitteeman to spend
t hat same anount of tinme doing nothing (Tr. 178-179). dine said
that Giffin acconpani ed the inspectors 95 percent of the tine
and that nmeant that Giffin's ramcar was idle all the tine the
i nspector was present at the mne (Tr. 180). dine conceded that
there were three ramcars and three ram car operators, but he
said that he did not hire the third ramcar operator purely as a
repl acenent for persons who were absent on a given day. dine
clained that he could use three ramcars 90 percent of the tine
and that production necessarily suffered when Giffin was with an
i nspector instead of operating his ramcar (Tr. 207). dine's
statement that he was able to use three ramcars 90 percent of
the tine mght be somewhat inconsistent with his claimthat the
m ners did not produce nuch coal, if it were not for the fact
t hat when a conti nuous-m ning machine is operating, it is
efficient to have enough rans cars al so operating to enable coa
to be taken w thout delay fromthe continuous-mn ni ng nmachi ne.
Since | ong hauling distances were involved, use of three ramcars
reduced the intervals between round trips fromthe face to the
dunping point (Tr. 147). O course, the mners' testinony was
i nconsi stent about the availability of ramcars because Eplin
stated that the ramcars broke down frequently, while Giffin
said that the ramcars were dependabl e and sel dom were out of
service except for the purpose of getting their batteries charged
(Tr. 63; 103-104).

19. dine's statenment that production of coal suffered when
MSHA i nspectors were at the mne is supported by the
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record. Exhibits 7 and 8 show the days on which inspectors were

at the mne and Exhibit
delivered to the preparation plant on those days,

I nspect i ons

June 15
June 15
June 20
June 22
June 23
June 28
July 11
July 26
Sept enmber
Sept enmber
Sept enmber
Sept enmber
Sept enmber
Sept enmber
Cct ober 4
Cct ober 7
Cct ober 12
Cct ober 13
Cct ober 14
Cct ober 20
Cct ober 24
Cct ober 26
Cct ober 27
Cct ober 28
Novenmber 1
Novenmber 2
Novenber 3
Novenber 4

I nspector's Nane

20
21
21
22
22
23

14 shows the nunber

Hi nchman
adiver
Hi nchman
uhl

uhl

uhl
Franco
adiver
adiver
adiver
sSunmer s
adiver
sSunmer s
sSunmer s
Franco
Tol er
Tol er
Tol er
Tol er
Sunmer s
Sunmer s
Franco
Franco
Franco
Franco
Franco
Franco
Sunmer s

2,092 tons / 20 inspection days

Exhi bit 7 shows the actual
the 14 conpl ai nants during the nonths of July,
and Cctober. He paid themfor
hours in August,
in Cctober.
the result wll

m ners for

1,851.5 hours in July,
2,640. 25 hours in Septenber,
I f one divides the hours worked by 14 and then by 8,
be the nunmber of days on which Cine paid the

produci ng the tons of clean coal

Powel [ton's preparation plant, as indicated in Exhibit

of tons of clean coa
as foll ows:
Cl ean Coal (Tons)
The first 3 weeks of di
operations were devoted
cl eaning up a roof fal
preparing the mne for
tion; therefore, no coal
produced (Tr. 56).

184

226

65

63

109

121
154
90
121
66
253
143
103
189
2
102
62

104.6 tons per inspection day.

nunber of hours for which Cine paid

August, Sept enber,
2,201.75
and 2, 397.50 hours

del i vered at
14. The

average daily production is shown in the tabul ation bel ow

ne's
to
and

pr oduc-

was
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July: 3,133.34 tons / 16.5 days

189.9 tons average daily
producti on.

175.6 tons average daily
producti on.

122.3 tons average daily
producti on.

141. 3 tons average daily
producti on.

Aug.: 3,424.60 tons / 19.5 days

Sep.: 2,872.89 tons / 23.5 days

Cct.: 3,023.95 tons / 21.4 days

Total for 4 nonths: 629.1 / 4 = 157.3 tons average
dai ly producti on.

The above cal cul ati ons show that Cine produced a daily average
of 157 tons of clean coal, but his average daily producti on when
i nspectors were at the m ne ambunted to only 105 tons per day.

20. The preponderance of the evidence al so supports dine's
statenent that he lost in the nei ghborhood of $71,000 as a result
of operating the No. 31 Mne fromJuly to Novenber 8, 1983 (Tr.
174). The | oss was reduced to $41, 000, of course, by the paynent
of $30,000 to dine by Hopkins and Smith when those two nen
undertook to take over the mine on Novenber 15, 1983, and then
changed their mnd after operating the mne for only 2 hours (Tr.
167-168; 213; 227). There is attached to the end of this decision
an Appendix A in which I show by use of uncontroverted facts in
the record that Cline lost a total of at |east $62,235 for the
period fromJuly to Novenber 1983 as a result of his unsuccessfu
operation of the No. 31 Mne. Cine nmade no effort whatsoever to
prove his losses and if counsel for conplainants had not
i ntroduced Exhibit 7 containing the number of hours worked by the
mners at the No. 31 Mne and the anmounts charged by Powel | ton
for services rendered to Cine, it would not have been possible
to find in the record any corroborating support for Cine's claim
that he |l ost $71,000. Wiile ny calculations in Appendix A do not
prove | osses greater than $62,235, | amconfident that his |osses
were greater than the anount shown in Appendi x A because the
record does not reflect for certain the salaries Cline paid to
his foremen or all of the fees he paid for engineering,
respirabl e-dust, and accounting services, or the prem uns he paid
for $1,000,000 of liability insurance, or the ambunt he paid for
havi ng coal transported to the preparation plant, anong ot her
t hi ngs.

21. The statement (Tr. 29) by witness Giffin that, so far
as he knew, Cine had not abated any of the 24 violations cited
by I nspector Franco when the mners were recalled to work for
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Chi ckasaw, is not supported by the record. Exhibit 8 in this
proceedi ng was i ntroduced by conpl ai nants' attorney and that
exhibit shows that 17 of the alleged violations were abated by

A ine by Novenmber 3, 1983, or within 1 or 2 days after they were
cited. The remaining seven viol ati ons were abated by Chi ckasaw
after the inspector had granted extensions of tine within which
to abate the alleged violations. The extensions stated that "The
operating officials of this mne have recently changed, therefore
additional tinme is needed."” Moreover, the extensions of tine were
served on Aaron Bol an as superintendent of Chickasaw.
Consequently, the inspector knew that Cine was not acting as

Chi ckasaw s superintendent at the tinme he issued extensions of
time on Decenber 15, 1983, with respect to Ctation Nos. 2145371
2273564, 2273571, and 2273570. It should al so be noted that

I nspect or Franco i ssued Saf eguard Notices 2145372 and 2273508 on
Cct ober 27 and Novenber 1, 1983, respectively. Therefore, dine
was cited during Franco's quarterly (or AAA) inspection for 24
actual violations and was advi sed that his mne would henceforth
be required to conply with sections 75.1403-6(b)(3) and
75.1403-10(i). Neither of the safeguard notices was consi dered by
the inspector to be "significant and substantial."” (FOOINOTE. 1)
Ten of the 24 citations were not considered to be significant and
substantial (Exh. 8).

CONS| DERATI ON OF PARTI ES' ARGUMENTS
Conpl ai nants' Procedural Contentions
Refusal of dine's Counsel To Answer Conpl ainants' Interrogatories
Conpl ai nants' brief (pp. 20-21) notes that dine' s defense
in this proceeding is that the m ners were nonproductive, that

he was | osi ng noney, and that Federal inspections nmade it
unprofitable for himto stay in business. As ny finding Nos. 19
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and 20 above indicate, Cine's defense is supported by the

pr eponder ance of the evidence. Conplai nants, however, argue that
I should not give consideration to any of Cline's testinony
because his counsel failed to respond to conpl ai nants
interrogatories and, for that reason, conplainants were subject
to an el enent of surprise at the hearing and were deprived of an
opportunity to prepare rebuttal to dine's testinony.

I must, at the outset of mny consideration of conplainants
argunents, reject any claimby conplainants that "they were
deprived of an opportunity to prepare rebuttal to Cine's
testinmony" (Br., p. 21). The follow ng excerpt fromthe
transcript shows that | did not deprive conplainants of any
opportunity to present rebuttal evidence (Tr. 267):

MR, GAGE: The Powel | ton Conpany has no further
Wi t nesses.

JUDGE STEFFEY: Have you any rebuttal, M. Pfeffer?
MR, PFEFFER No, | do not. We'Il rest on the testinony.

Conpl ai nants did not advise ne at the hearing that they were
going to "rest on the testinony" of all the w tnesses except
Cine and they did not file a notion after the hearing requesting
that they be given an opportunity to present rebuttal testinony.
It is manifestly inproper for themto file a brief nore than 4
nmont hs after the hearing was held and argue that they "were
deprived of an opportunity to prepare rebuttal to Cine's
testimony."

Conpl ai nants' brief (p. 22) further argues that "it would
have been proper for the ALJ to preclude the of fending parties
fromoffering proof at the hearing" because of the failure of
Cine's counsel to answer conplainants' interrogatories. They
al so argue that it would be appropriate for the judge to grant
themrelief pursuant to Rule 37 of the Federal Rules of Cvil
Procedure. Wiile Rule 37 provides for inposition of various
sanctions when a party fails to reply to interrogatories, those
sanctions have to be applied in light of the factual situation
whi ch exists in any given case. | gave consideration to hol di ng
Cine in default in this proceeding, but conplai nants rendered
that course of action unproductive by joining Powellton as a
party respondent. If | had held dine in default for failure to
answer conplainants' interrogatories, | would stil
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have had to deal with the fact that conplainants have at no tine
receded fromtheir claimthat Powellton, as the owner of the No.
31 Mne, is liable for dine's acts as an i ndependent contractor
who operated the No. 31 M ne.

Since Powel lton's counsel have acted in an exenplary fashion
in this proceeding by replying to conplainants' interrogatories
and by answering all of their many notions, there is no way that
Powel I ton coul d be defaulted. If | had defaulted Ci ne,
conpl ai nants would still have had to proceed agai nst Powel | ton,
and their burden of proof would in no way have been di m nished if
I had held Aine to be in default. Mreover, Powellton would have
had a right to a hearing and woul d have had a right to call Cine
as a witness in its ow defense. If Powellton had called dine as
a witness, | would have had to have allowed himto testify and
Powel I t on woul d have had a right to have relied upon his
testinmony in exercising its own defense.

An addi tional reason for denying conplai nants' request that
| either default Cine or ignore his testinony, is that
conpl ai nants i nadvertently proved the validity of dine' s defense
by introducing as a part of their direct case sone materials
obt ai ned from MSHA under the Freedom of Information Act (Tr.
120-134). | am aware of no procedural rule which requires a judge
to ignore evidence presented by one party in support of its case
if that sane evidence al so happens to prove the other party's
case, particularly if the party introduci ng the damagi ng evi dence
states in support of its admission that it is being offered
because it "can help in the determ nation of the nerits of the
parties” (Tr. 125). The point is that even if | were to ignore
all of Cine' s testinony, as conplainants request, the evidence
t hey obtained from MSHA pertaining to MSHA s investigation of
conpl ai nants' allegations in this proceedi ng woul d, nevert hel ess,
prove all of Cine's defenses, that is, that he could not produce
enough coal to make it profitable to operate the No. 31 Mne and
that MSHA' s inspections, irrespective of any salutary benefits
they may have had, did have the effect of reducing the anount of
coal produced at his mne (Finding Nos. 19 and 20 above).

For the reasons given above, there is no nerit whatsoever to
conpl ai nants' arguments that | should decline to give any wei ght
to dine's testinony in this proceedi ng.
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The Quality of dine's Legal Representation

There is nerit to conplainants' contentions about the

unresponsive way that M. Dahill represented Cine in this
proceedi ng. My procedural orders in this case show that M.
Dahill initially refused to accept certified mail until | finally

had himserved by a United States Marshal. Thereafter, he did
sign return recei pts showi ng that he had received orders, but,
aside fromthe answer originally filed in this proceeding, M.
Dahi || neved did submit any subsequent pleadings showi ng that he
had even read the orders which I mailed to him

M. Dahill's failure to respond to any of ny orders caused
me to be somewhat surprised when he actually appeared at the
heari ng. The reason he gave at the hearing for failing to reply
to conplainants' interrogatories was that he believes the
conplaint in this case is "ludicrous" because it was filed by nen
who woul d not work hard enough to nake the mne profitable and
who were paid for every mnute of work they did do (Tr. 15;18).
M. Dahill also described an enotional problem associated with
the death of his mother (Tr. 18) and al so expl ai ned that he was
representing a client in Austria which has required himto travel
extensively (Tr. 19).

The reasons given by M. Dahill for his inaction do not
justify his failure to fulfill his obligations as an attorney. As
| pointed out at the hearing, we have to take all conplaints very
seriously (Tr. 20) and he should not have let his persona
opinion as to the nmerits of the conplaint or his obligations to
another client, cause himto neglect Cine's interest in this
proceeding by failing to reply to conplainants' interrogatories
and by failing to state a position with respect to conpl ai nants
nmotion to add Aine as an individual respondent. In the future,
hope that M. Dahill will decline to represent clients in our
proceedi ngs unless he is certain that he will have the tine to
performall of the duties which are associated with signing his
nane as an attorney at the bottom of an answer or other pleading.

Conpl ai nants' Brief Msstates the Facts

The "Facts" given on pages one through five of conplainants
brief are not supported by the preponderance of the evidence. The
first egregious errors are on pages 2 and 16 of conpl ai nants
brief where it is stated that dine's average daily production of
cl ean coal for the nonths of July and August anpunted to
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208. 89 and 214.04 tons, respectively. The figure of 208.89 was
derived by dividing the total clean coal tonnage of 3,133.34 for
July, as given in Exhibit 14, by 15 produci ng days. Conpl ai nants
used "15" produci ng days despite the fact that counsel for both
Powel ton and O ine had pointed out during the hearing that the
days shown on Exhibit 14 for deliveries of coal to Powellton's
preparation plant may not be equated with actual working days at
Cine's No. 31 Mne (Tr. 202-205).

The only reason that conplainants refer to Cine' s average
daily production is for the purpose of arguing that his operation
of the No. 31 Mne was profitable. dine had to pay the mners
for each hour worked, but only received rei nbursenent for each
ton of clean coal delivered to the preparation plant. Therefore,
it is manifestly msleading to conpute average daily production
by dividing the total clean coal production by days of deliveries
of coal at the plant, rather than by the nunber of days on which
Cine paid his mners to produce that coal

As shown in finding No. 19 above, dine's average daily
producti on of clean coal was 189.9 tons for July and 175.6 tons
for August. Cine averaged 157 tons of clean coal for the four
nmont hs of July, August, Septenber, and Cctober. At no tinme did he
produce a daily average of 208.89 tons of clean coal as alleged
by conpl ai nants on page 2 of their brief. Powellton's brief (p
5) appropriately calls attention to the errors in conplainants
calculation of Cline' s average daily production of clean coal and
al so arrives at an average daily production of 157 tons of clean
coal for the nmonths of July through Cctober. Powellton's
calculations for the individual nonths are different fromthe
ones | have given in finding No. 19 because Powel Iton did not use
the actual hours the miners worked for the 4 nonths invol ved.

The second paragraph on page 2 of conplainants' brief clains
that dine was pleased with the mners' work despite the fact
that Cine testified that the primary reason that he coul d not
operate the No. 31 Mne profitably was the failure of the mners
to performtheir jobs as they should have (Tr. 175-177; 183).
Cine specifically stated that he could not consider opening
anot her coal mine in West Virginia, but that he mght try to open
one in Virginia or Kentucky. Wien it was pointed out to dine
that mines in Virginia and Kentucky woul d be subject to MSHA
i nspecti ons, about which he al so conpl ained, just as they are in
West Virginia, he stated, "I know, but they don't have the | abor
They have non-union. The nmen [in Virginia and Kentucky] will go
out and work, put in a day's work for a day's pay" (Tr. 122).
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The third paragraph on page 2 of conplainants' brief clains that
A ine's production demands could not be net by the m ners because
of equi prent breakdowns. As | have shown in finding No. 12 above,
the mners' reliance on equi pnent breakdowns to explain Cline's
| ow production is not supported by the record to the extent that
there is any specific information avail able to show the days on
whi ch equi pnent was actually broken down. As also noted in
finding No. 10 above, the miners thensel ves were not consistent
in stating which types of equi pnent were breaki ng down.

It is true, as conplainants state on page 3 of their brief,
that dine conplained about the | arge nunber of inspections being
conducted at the No. 31 Mne, but it is also true, as shown in
finding No. 19 above, that MSHA did conduct a | ot of inspections
at dine's mine and it is a fact that dine's average daily
production did decline considerably on the days when the m ne was
bei ng i nspected. Conpl ai nants all ege on page 3 of their brief
that dine did not want to spend tine and resources abating
violations, but it is a fact, as shown in finding No. 21 above,
that dine did abate the vast majority of the alleged violations
within 1 or 2 days after they were cited and within the tine
gi ven by the inspector for abatenent.

Conpl ai nants all ege facts on page 4 of their brief about
A ine's being the owner of Chickasaw, Inc., just as if the record
does not contain testinony and exhibits which show the facts to
be exactly to the contrary, as | have pointed out in finding Nos.
7, 16, 17, and 21 above.

Powel | ton' s Count er st at enent of Facts

Powel Iton's brief (pp. 3-8) contains a relatively ful
statenment of the facts which is slightly biased in Cine's favor,
as one mght expect, but which is accurate in that the
counterstatenent is supported by the references given to the
record and whi ch acknow edges the inconsistencies between sonme of
Cine's statements and those of conpl ai nants.

Howard Cine, Jr., |Is Properly Naned as a Respondent

VWhen the conplaint in this proceeding was first filed, it
did not name Howard Cline, Jr., as a respondent. Thereafter, |
permtted conplainants to anend the conplaint to nane Howard
Cine, Jr., as a respondent because section 105(c) (1) of the
Act provides that "[n]o person shall discharge or in any
manner di scrim nate agai nst or cause to be
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di scharged or cause discrimnation against or otherwi se interfere
with the exercise of the statutory rights of any miner" and
section 3(f) of the Act states that a " "person' neans any

i ndi vi dual , partnership, association, corporation, firm

subsi diary of a corporation; or other organization.” Cine
admttedly fornmed both Al gonquin Coal Conpany and Chi ckasaw,
Inc., and acted as president of both conpani es when they were
initially formed. Although Cine transferred all the stock in
Chi ckasaw, Inc., to four nen inmedi ately after that corporation
was formed, he still owns the admttedly defunct Al gonquin Coa
Conmpany. Additionally, he personally made all the discrimnatory
statenments and took all the discrimnatory action which is

al l eged by conplainants in this proceedi ng.

Section 105(c)(3) provides that "[v]iolations by any person
of paragraph (1) shall be subject to the provisions of sections
108 and 110(c)." In other words, if a person is found to have
vi ol ated section 105(c)(1) of the Act, he is subject to the civil
penalty provisions of the Act. Section 110(a) provides that
"[t]he operator of a coal or other mne * * * shall be assessed
a civil penalty" for any violation of the Act. Section 3(d)
states that " "operator' mneans any owner, |essee, or other person
who operates, controls, or supervises a coal or other mne or any
i ndependent contractor perform ng services or construction at
such mne."

Since Cine was operating, |easing, and controlling a coa
m ne and was, according to Powellton, an independent contractor,
he is clearly a "person” within the neaning of section 105(c)(1)
who may be hel d accountable for his actions with respect to the
conpl ai nants who were the mners enployed by himat the No. 31
M ne.

| declined to make Cine an individual respondent in this
proceeding until after his counsel had signed a return receipt
showi ng that he had received an order indicating that there was a
noti on before me to nanme Cine as an individual respondent. As |
have previously indicated above, dine's attorney did not oppose
the grant of that notion or object in any way to the nam ng of
Cine as an individual respondent in this proceeding.

According to dine, Al gonquin has no assets and Cine stated
that he would pay anyone $500 just to assume the liabilities
still owed by Algonquin (Tr. 196). Cine, of course, never acted
as the apparent owner of Chickasaw, |nc.
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for nmore than a few days (Tr. 170). Consequently, for al

practical purposes, the discrimnation conplaint in this
proceeding i s agai nst Howard Cine. For that reason, | have
referred only to Cine in nost instances throughout this decision
because, if ny decision is reversed by the Conm ssion
conpl ai nants' only hope of receiving an award of back pay will be
dependent upon the ability of Cine to pay the anount they seek
Cine testified that he has no nmoney and coul d not even pay a
civil penalty of $1,000 if that much were to be assessed (Tr.
228). On the other hand, Powellton's witness stated that Cine
owned a supply conpany (Tr. 238). | have rarely found a
respondent in a civil penalty case to be unable to pay civil
penalties in the absence of presentation of docunmentary proof in
the formof Federal tax returns and other evidence, such as,
profit and | oss statements. Therefore, | cannot find on the basis
of dine's allegations of inability to pay penalties that he is
personal ly unable to pay civil penalties or back pay if that
shoul d happen to be the ultimate result, on appeal, of the filing
of the conplaint in this proceeding.

Conpl ai nants' Contention that Howard Cine Violated Section
105(c) (1) by Asking Conpl ainants To Conplain to MSHA About
Excessive Inspection Activity

Conpl ai nants argue in two steps that Cine violated section
105(c) (1) of the Act. Their brief (pp. 7-11) first contends that
Cine violated section 105(c)(1) by interfering with the mners
right to have the No. 31 Mne inspected when Cine asked themto
conplain to MSHA about the excessive nunber of inspections which
Aine believed MSHA was making at his mne. Their brief (pp
11-15) then argues that Cine violated section 105(c)(1) by
laying the miners off for 1 nonth because they did not conply
with dine's request that they conplain to MSHA about the
excessi ve nunber of inspections which Cine believed were being
made at his mne. | shall first consider whether nerely asking
mners to conplain to MSHA about what is believed to be excessive
i nspection activity is a violation of section 105(c)(1).(FOOTNOTE. 2)
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The Conmi ssion has routinely set forth in each of its
di scrimnation decisions the principles which should be used in
determ ni ng whet her a discrimnation conplaint should be granted.
In Jack EE Gavely v. Ranger Fuel Corp., 6 FMSHRC 799, 802

(1984),

t he Conmi ssion stated those principles as foll ows:

Under the anal ytical guidelines we established in
Secretary on behalf of Pasula v. Consolidation Coa
Corp., 2 FMSHRC 2786 (1980), rev'd on other grounds sub
nom Consolidation Coal Corp. v. Mrshall, 663 F.2d
1211 (3d Gir.1981), and Secretary on behal f of

Robi nette v. United Castle Coal Conpany, 3 FMSHRC 803
(1981), a prima facie case of discrimnation is
established if a mner proves by a preponderance of the
evi dence (1) that he engaged in protected activity and
(2) that some adverse action agai nst himwas notivated
in any part by that protected activity. If a prim
facie case is established, the operator may defend
affirmatively by proving that the mner would have been
subj ect to the adverse action in any event because of
hi s unprotected conduct al one. The Supreme Court
recently approved the National Labor Relations Board's
virtually identical analysis for discrimnation cases
ari sing under the National Labor Relations Act. NLRB v.
Transportati on Managenent Corp., --- US ----, 76 L.Ed
2d 667 (1983). See also Boich v. FMSHRC, 719 F.2d 194
(6th Cir.1983) (specifically approving the Comm ssion's
Pasul a- Robi nette test).
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Conpl ai nants' first argunment (Br. 7-11) is that when O ine asked
the mners to nake an effort to stop MSHA' s enforcenent action by
stating that "[i]f we can't get rid of this man, can't get rid of
these inspectors, I'mgoing to have to shut down. | can't stand
it" (Tr. 25), he necessarily violated section 105(c) (1) because
he was asking the mners to give up their right to have the nine
i nspected on a regul ar basis and he was giving them a nessage
that if they failed to stop the inspections, they would be out of
a job. Conplainants conclude their first argunent in the
followi ng words (Br. 11):

I f the Conm ssion does not declare that this "subtle"
threat is a violation of the Act, it will be an
invitation to all coal operators, especially the smal
subcontractors, to let their enpl oyees know that their
i nsi stence upon MSHA inspections may result in [ayoffs.
The chilling effect of this message, particularly with
respect to section 103(g) actions, could have a
devastating inpact on the ability of the Agency to
enforce the Act. Thus, even if an operator has a

| egitimate busi ness reason for shutting down
operations, he may not, in any fashion, suggest to his
enpl oyees that MSHA | eni ency and non-enforcenment coul d
preserve their jobs. In these unfortunate econonic
times, such threats could frequently lead to an
abandonnent of the principles and objectives of the
Act. Consequently, the Conm ssion should not tolerate
t hem

Conpl ai nants' counsel conceded at the hearing that he had
brought "a novel action"” (Tr. 160) and his brief shows that to be
t he case because he does not refer to a single Conm ssion
decision in support of his claimthat dine violated section
105(c) (1) of the Act when he asked his enpl oyees to conplain to
MSHA about the excessive nunber of inspections which dine
bel i eved were being made at his mne. The first requirenent of
t he two-pronged discrimnatory test which | have quoted above
fromthe Conmi ssion's Gravely case is that a finding nust be nmade
that mners have "engaged in protected activity." The only
protected activity in which conplainants claimto have engaged is
their refusal to conplain to MSHA about the excessive inspection
activity which Cine believed was bei ng conducted at his nmine. Since
section 105(c) (1) prohibits any "person” frominterfering with a
mner's "exercise of * * * statutory rights * * * afforded by" the
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Act, conplainants contend that Cine interfered with the exercise
of their statutory rights in violation of section 105(c)(1) by
asking themto conplain about the inspections which are
guaranteed to them by section 103(a) of the Act.

VWil e section 103(a) provides a statutory right to "frequent
i nspections"” of coal mnes, dine believed that MSHA' s inspection
activity at his mne far exceeded the nunber of inspections which
are guaranteed by section 103(a). Finding No. 19 above shows the
dates on which MSHA inspectors were present at Cine's mne. The
i nspectors were there for 6 days in June, 2 days in July, no days
in August, 6 days in Septenber, 10 days in Cctober, and the first
4 days of Novenber prior to the closing of the m ne on Novenber
8, 1983.

Exhi bit 8 shows that Inspector Franco wote a total of 24
citations and two safeguard notices on COctober 26, 27, and 28 and
Novermber 1, 2, and 3, 1983, during a quarterly, or "AAA"

i nspection. Those citations alleged that ine had failed to: (1)
provi de an operative panic bar on a tractor, (2) anchor in a
proper manner a railroad switch on the surface, (3) place a
lifting jack on a personnel carrier, (4) nmake the m ners wear the
sel f-rescuers which Cine had provided for them (5) insulate a
splice in a tel ephone wire on the surface, (6) provide a derai
device at the end of the track on the surface, (7) repair a hole
in the fence surrounding a transformer |ocated on the surface,
(8) show that he had the mne rescue capability required by
section 49.1, (9) provide a fitting where a cable entered the
franme of a welding nmachine on the surface, (10) guard an opening
in the deck of a scoop, (11) countersign the preshift books, (12)
provi de an adequate check-in and -out system (13) provide an
operative brake for the roof-bolting machine, (14) correct a

sl oughing condition around sone previously installed roof bolts,
(15) hang a trailing cable where it could not be run over by
nmobi | e equi pnent, (16) correct a defective parking brake on a
tractor, (17) maintain a guard on the conveyor belt drive in
proper position, (18) keep the doors on the power center closed
and in good repair, (19) provide proper anount of first-aid

equi prent, (20) store first-aid equipment in proper containers,
(21) renove grease and coal which had accumul ated on the

conti nuous-m ni ng machine up to 3/4 of 1 inch in depth, (22) show
on the mne map the nost recent places mned, (23) show on nine
map the places which Cine expected to nmine in the future, and
(24) mark the intake airway properly.
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Cline abated 17 of the above-described violations on or before
November 3, 1983, and the inspector did not return to the mne
until Novenber 8, 1983, at which tine he found that Cine had
cl osed the mine. The inspector extended the tine for correcting
the remaining all eged violations and those were necessarily
abated by the four nmen who owned Chi ckasaw (Exh. 8). Therefore,
the allegation in conplainants' brief (p. 13) that Cine resuned
operating the m ne under the name of Chickasaw, Inc., "w thout
correcting any of the violations which had been cited by M.
Franco" [Enphasis in original], is not supported by Exhibit 8
which clearly shows that Cine had abated 17 of the 24 alleged
vi ol ati ons by Novenber 3, 1983, which was 1 nonth prior to the
ti me when the mne was reopened under the nane of Chickasaw, Inc.
Conpl ai nants i ntroduced Exhibit 8 and it is disturbing to have a
brief filed before me which nakes all egations which their own
exhi bit shows to be untrue.

Exam nati on of the above-described violations cited by
I nspector Franco in Cctober and Novenmber shows that they range
from nonserious to noderately serious and, as indicated in
finding No. 21 above, the inspector rated 10 of the alleged
vi ol ati ons as not being significant and substantial. Although
I nspector Franco did not inspect the m ne on Novenber 4, another
i nspector was at the mne on that day. The only day when Cine's
m ne was not inspected between Cctober 26 and Novenber 4 was
Cctober 31. During those 7 working days, Cine's average daily
producti on of clean coal averaged only 56.2 tons of coal (Finding
No. 19 above). It was during that period of time that dine
requested the conplainants to conplain to MSHA about the
excessi ve inspections which he believed were occurring at his
mne (Tr. 102). dine had been working in mnes as a section
foreman prior to the tinme that he opened his own mne and was
famliar with the types of inspections which are normally nade by
MBHA (Tr. 176; 238).

H s testinmony shows that he believed that I|nspector Franco
was jealous of the fact that Cline, who is a relatively young
man, was operating a mne because Inspector Franco had told Cine
that he had tried to operate a mne before becom ng an i nspector
and had failed to be successful at it. Cine, therefore
sincerely believed that Inspector Franco was "harassi ng” him by
witing the 24 citations which are described
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above. | have had many civil penalty cases assigned to nme in

whi ch rel atively nonserious violations were all eged of the sanme
types which were cited by Inspector Franco in October and
Novenber and | cannot find on the basis of the record in this
proceedi ng that |nspector Franco was harassing Cine or
deliberately trying to force himout of business, but the record
does show that Cline's mne was subjected to a | arge nunber of

i nspections during Cctober and the first week of Novenber and the
evi dence certainly shows why Cine believed that NMSHA was

del i berately harassing himby sending as nmany inspectors to his
mne as it did during the nonths of October and Novenber (Finding
No. 19 above).

The di scussi on above of the facts in the record show that if
conpl ai nants engaged in any protected activity, it would have to
be a refusal by themto conplain about the excessive inspections
which Cine believed were being made at his mne. Two of the four
conpl ai nants who testified in this case, however, do not claimto
have engaged in that protected activity because Eplin stated that
he had cal |l ed Congressman Rahall's office to find out "why we're
getting so many inspectors” (Tr. 102). Therefore, Eplin can
hardly claimthat he exercised his right to have the mne
i nspected frequently because he made a call to his congressman to
protest the inspections. Wtness Wods stated that dine had not
directly asked himto run off the inspectors, but that he had
been present one day when Cline said to a group of mners
"[ b] oys, why don't you take the rest of the day off and go down
and conpl ain about the m ne inspector?" Wods testified that he
told dine "[i]t wouldn't do any good * * * if you did that,
they'd just bring nore up" (Tr. 119-120).

Wods also testified that he had worked as a miner for 20
years and that there were nore inspections at Cine's mne than
there were at other mnes where he has worked (Tr. 118).
Consequently, it appears that both Wods and Eplin agreed with
Cine that there had been a greater than normal nunber of
i nspections at dine's mne. Wile it is undoubtedly correct, as
conpl ai nants allege, that they are entitled to have frequent
i nspections of the mne made by MSHA, there is nothing in the
record to show that dine objected to nornmal MSHA i nspection
activity. His request that the mners help himobtain sone relief
to the inspections was nmade only after the frequency of the
i nspecti ons had reached what he termed to be deliberate
harassnment (Tr. 220).
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It is also difficult to find that an operator is precluded by
section 105(c) (1) of the Act from conpl ai ni ng about what he
sincerely believes to be excessive inspections and harassnent by
MSHA i nspectors. As indicated in finding No. 18 above, Cine
believed that his inability to operate the mne economically was
80 percent the result of conplainants' failure to put in a day's
work for a day's pay (Tr. 221) and 20 percent the result of
excessi ve inspections by MSHA. Section 105(d) of the Act gives an
operator the right "to contest” the issuance of citations and
orders and the proposed assessnent of civil penalties. Cearly,
Cine could have stated to the mners that he was going to file
notices of contest to the citations issued by Inspector Franco
and that if his protests did not bring about a decrease in the
frequency of inspections, he was going to close the mne because
he coul d not have production interrupted to the extent that the
i nspector's mne exam nati ons were causing. Yet there would be a
clear inplication in such a statenent that the mners would | ose
their jobs if MSHA continued to inspect the mne as frequently as
it was being inspected in October and Novenmber 1983.

It appears to me that Cine's request of the mners to
conplain to MSHA about the excessive inspections was little nore
t han under st andabl e gri pi ng about conditions over which he had no
control. dine's attorney stated that he had personally gone to
MSHA, in Cine's behalf, to conplain about the excessive
i nspections and that he had asked MSHA if it was that agency's
intention to force dine out of business (Tr. 10). Al though
MSHA's reply was in the negative, the record shows that there was
no reduction in the nunber of inspections made at Cine's mne

The record shows that the primary reason Cine believed he
could operate the No. 31 Mne profitably, despite the fact that
t hree previous operators had been unable to do so, was that he
had previously worked with conplainants in the capacity of both a
union mner and as their section foreman and had what he thought
was a good working relationship with themand he thought that
they would "pull™ for himand produce coal in sufficient quantities
to make his operation profitable (Finding No. 2 above; Tr. 176; 214).
In such circunstances, dine's working relationship with conplainants
was on a much nmore informal |evel than would normally exi st
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between a m ne owner and his enpl oyees. | have had numnerous
hearings involving testinmony by whole crews of mners and | have
noted that they have a tendency to banter their supervisors in a
fashion which is often described as camaraderie and which is
often associated with the existence of high norale. Wtness Wods
stated that Cline told themfromthe time the mne opened to the
time it closed that they were not produci ng enough coal to nake
the operation profitable (Tr. 116), but Cdine testified that he
sinmply could not get the mners to realize that he had to have

i ncreased production in order to continue operating. Cine stated
that the mners just believed that if he went out of business,
sonmeone el se woul d take over the mne and operate it or Powellton
woul d resune direct operation of the mne (Tr. 183).

In the circunstances described above, Cine believed that he
could frankly discuss his problens with the mners. Therefore, it
is not surprising that he woul d have enlisted their cooperation
in an attenpt to have themassist himin obtaining a reduction in
t he excessive inspection activity which even sone of the
conpl ai nants agreed was bei ng conducted. In the kind of exchange
whi ch | have observed between mners and their supervisors, it is
entirely possible that Cine may have jokingly told Bl ankenship
that he would give him$50 to whip Inspector Franco, although
Cine denies that he made such a suggestion (Tr. 96; 180).
believe that Cline is too intelligent and know edgeabl e to have
seriously nmade such a suggestion and | believe that Bl ankenship
knew that Cine was kidding if the matter was ever discussed.

In fact, | believe that this entire conplaint arose after
the mners finally realized that no one could operate the No. 31
M ne profitably. After being out of work for a period of tine,
they then went to their UMM representative and told himthat
t hey were di scharged because they refused "to get rid of a
federal inspector at the mne" (Tr. 137). Wien Giffin testified
at the hearing, however, his testinony clearly shows that al
Cine really said to themwas that if they could not help him get
I nspector Franco to stop making so many inspections, that he was
going to have to cl ose down because he could not operate the m ne
economcally with the frequent inspections which Franco was
conducting (Tr. 88-90). That is entirely different fromthe
statenment nmade to Cooper to the effect that Cine discharged them
because they would not get rid of an MSHA inspector
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As | have previously indicated above, |Inspector Franco wote 24
citations between COctober 26 and Novenmber 3, 1983, and during
that time, dine's average production declined to a nmere trickle
of 56.2 average daily tons of clean coal, whereas his contract
with Powellton provided for himto produce a m ni num quantity of
250 tons of clean coal per day (Exh. C p. 8). It is clear that
Cine was stating nothing but the truth when he told his miners
that if Inspector Franco's frequent inspections could not be
reduced, he would have to close down (Finding Nos. 19 and 20 above).

The extended di scussi on above brings ne back to the place
started, nanely, that the only protected activity in which
conpl ai nants coul d possi bly have been engaged was declining to
conplain to MSHA about the frequency of the inspections which
were being conducted at the No. 31 Mne. Wiile that is hardly the
type of protected activity which conmes within the plain | anguage
of section 105(c)(1), such as naking a safety conplaint, it mnust
still be considered to be contrary to the spirit of section
105(c) (1) for an operator to ask his mners to conplain to MSHA
about the very kind of activity which the Act was intended to
acconplish. A mner should not, as conplainants argue, be asked
to request a curtailment in inspection activity even if there is
evi dence showi ng that the frequency of inspections is greater
than would normally be expected at a small mne |ike the one here
i nvol ved.

The findi ng above, that conplainants engaged in a protected
activity when they declined to conplain to MSHA about what Cine
bel i eved to be excessive inspections, is only one part of the
two-step discrimnation test which nust be net under the
Conmi ssion's gui delines hereinbefore quoted fromthe Gavely
case. The other part of the test is that a conplai nant nust al so
show by a preponderance of the evidence "that sone adverse action
agai nst himwas notivated in any part by that protected
activity." The conpl ainants have clearly failed to establish by a
preponderance of the evidence that any adverse action was taken
agai nst them because they refused to conplain to MSHA about
I nspector Franco's frequent exam nations of the mne

The strongest evi dence which conpl ainants were able to
adduce in support of their claimthat they were laid off because
of their refusal to conplain to MSHA is that in each of the
| ay-of f slips given to each of the conplainants, dine gave as
the reason for the lay-off "[c]an't make it
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due to so many mne inspections” (Exh. 9; Finding No. 8 above).
Conpl ai nants argue that Cine's use of mne inspections as the
sol e reason given for laying themoff shows that he wanted to
make it clear to themthat their refusal to conplain to MSHA was
causing themto be laid off. As | have already di scussed at

| engt h above, the preponderance of the evidence does show t hat
Cdine needed nore than an average of the 157 tons of clean coa
per day which the m ne had been producing during its 4 nonths of
operation to be profitable (Finding Nos. 19 and 20 above).
Cine's contract with Powellton required himto produce a m ni num
quantity of 250 tons of clean coal per day (Exh. C p. 8).

Powel ton's witness testified that he knew just from |l ooking at
Cine's production records that he could not remain in business
and that dine did not need to tell himthat he was going to have
to close the mne (Tr. 260).

The record provides anple facts to support Cine's claim
that he had | ost $71,000 in operating the mne prior to the tine
when he closed it on Novenber 8, 1983 (Finding No. 20 above).
Despite Cine's need to produce nore than 157 tons of clean coa
to make it economic to operate the No. 31 Mne, dine' s average
daily production dropped to only 56.2 tons of clean coal per day
during the period from Cctober 26 to Novenber 3, 1983, when
I nspect or Franco was naking his quarterly, or "AAA " inspection
of dine's mne (Finding No. 19 above). Regardl ess of the safety
and health benefits which may have been associated with the
i nspector's protracted exanm nation of Cine's mne, the fact
remai ns that his poorest production had occurred during the 2
weeks preceding his closing of the mine and that poor production
had occurred while Inspector Franco was making his inspection. In
such circunstances, Cine sinply stated the truth in his lay-off
slips when he said that he was laying the mners off because he
could not "make it due to so many mne inspections" (Exh. 9).

Conpl ai nants state in their brief (p. 8):

The Union concedes that an operator may go out of

busi ness if he does not want to invest the capital and
resources necessary to run the mne safely. Thus it is
not a violation of the Act if an operator says to his
enpl oyees that he has gone out of business because he
cannot afford to conply with the provisions of the Act.
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The preponderance of the evidence, as indicated above, does show
that dine was forced to discontinue operations because of | ow
coal production, but the evidence al so shows that Cine did not

cl ose the m ne because of any unwillingness to invest in
necessary equi pnent or correct violations cited by MSHA. Cine
rented one continuous-m ni ng machi ne from Powel [ ton, but he
purchased a second machine with his own funds in an effort to
stay in business (Tr. 183; 193). Cdine also invested in the spare
parts and other materials which were required to correct the
violations cited by MSHA (Finding No. 21 above). dine stated
that he offered to pay the mners 2 hours overtine if they would
produce eight cuts, or 320 tons of raw coal each day, but he said
that the miners only produced that nuch coal two or three tines
(Tr. 175). Wods' Exhibit 12 shows that the m ners produced eight
cuts of coal three tinmes in Septenber and once in Cctober. The

m ners even produced 10 cuts of coal on Cctober 5, 1983.
Therefore, as Cine stated, it was possible to produce eight cuts
of coal during a single working shift, but the mners failed to
do so. As finding No. 12 indicates, conplainants' Exhibit 12
fails to support conplainants' argunent that the | ow production
in the mne was caused by constant breakdowns of the equi prment.

Regardl ess of the reason, the preponderance of the evidence
shows that dine was unable to produce enough coal in the No. 31
M ne to make his operation profitable and he was forced to cl ose
the mne for the sole reason that he was unable to sell enough
clean coal to Powellton to make it economic for himto continue
to produce coal at the No. 31 Mne. Therefore, conplainants
failed to prove a prima facie case of discrimnation because they
were unable to establish that Cine took any adverse action
agai nst them because of their protected activity of refusing to
conpl ain to MSHA about the numerous inspections which MSHA was
conducting at dine's No. 31 M ne.

Conpl ai nants' Contention that Howard Cine Violated Section
105(c) (1) of the Act When He Laid Them Of because they Refused
To Conplain to MSHA about the Frequency of Inspections at the No.
31 M ne

Conpl ai nants' brief (pp. 11-15) makes essentially the sane
argunents in support of its claimthat Cine violated section
105(c) (1) when he laid the conplainants off on Novenber 8, 1983,
whi ch were made in the previous portion of their brief which
clains that Cine violated section 105(c) (1) when he asked the
conpl ai nants to conplain to MSHA about the nunerous
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i nspecti ons which were being conducted at the mne. The only

di fference between the first argunent and the one now under
consideration is that conplainants now argue that Cine had nmade
it unm stakably clear to themby witing on their lay-off slips
that he could not "nake it due to so many mne inspections” that
they had been laid off for refusing to conplain about MSHA

i nspections, rather than for econom c reasons.

The gi st of conplainants' argunent is contained in the
foll owi ng paragraph frompage 14 of their brief:

No operator should be permitted to idle his enpl oyees
because they want their mne inspected. Wiile the | aw
cannot conpel an operator to stay in business, in cases
such as this, where the operator reopens the sane m ne,
wi th the sanme equi prent, the sane enpl oyees, the sane
superintendent, and the sanme, unabated viol ations, it
is clear that he never really went out of business.

Rat her, he shut down his operations as a signal to his
enpl oyees that enforcenent of the Act could have a
detrinmental effect on their Iivelihood.

In order for ne to agree that the record supports the contentions
made in the paragraph quoted above, | would have to ignore nost
of the exhibits presented by both parties and about half of the
testinony because the preponderance of the evidence sinply does
not support conpl ainants' argunent that they were laid off
because of their refusal to conplain to MSHA about inspections
bei ng made at the No. 31 M ne.

| have already denonstrated fromthe record in the precedi ng
portion of this decision that conplainants were laid off solely
for econonmic reasons. Additionally, Cine testified that he
cal l ed sone of the miners back on Novenber 15, 1983, because he
t hought he had sold the mine to two nmen naned Hopkins and Smith
but that they left after trying to operate the mne for only 2
hours and sacrified a $30,000 down paynment rather than try to
operate the mine with the crew of mners who necessarily had to
be used at the m ne under any contract which a new operator had
to sign with Powellton (Finding No. 15 above). Conpl ai nants
witness Giffin knewthat dine was trying to sell the mne to
Hopki ns and Smith and agreed that they had come to the m ne on
Novenmber 15, 1983, and tried to operate the mne for just one
morning (Tr. 46). Wiile Giffin clained that they refused to take
over the m ne because they found it in poor condition, rather
t han because conpl ai nants were
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"radical” miners as Cline clained, it is certain that the

pr eponder ance of the evidence shows that Cine was trying to sel
the m ne to another operator prior to the time that he called
conpl ai nants back to work on Decenber 5, 1983 (Finding No. 15 above).

The above incident is entirely ignored by conpl ai nants and
it greatly erodes their argunent that Cine laid the mners off
for a nonth solely to discipline themfor refusing to conplain to
MSHA about frequent inspections. The incident with Hopkins and
Smith shows that Cine was trying to sell the mine at the tinme he
| ai d conplainants off. If he had been successful in selling it to
Hopki ns and Snmith, conpl ai nants woul d have been rehired by
Hopki ns and Smith on Novenber 15, or just 1 week after they had
been laid off on Novenber 8, 1983.

Anot her fact which conplainants ignore in arguing that Cine
laid themoff for a nonth and then rehired themw th no changes
in the operation is that their Exhibit 13 shows that Cine was
trying to sell his personally owned continuous-m ning machine to
the four nmen who began operating the mne in the name of
Chi ckasaw, Inc. They did not pay dine the full amount of $15, 000
requi red under their contract with dine and Cine gave the
cont i nuous-m ni ng machi ne back to the nman from whom he had
purchased it in the first place (Tr. 193). Therefore, Chickasaw
was not, as conpl ainants contend, operating with all the sane
equi prent which dine had been using when he laid themoff.

The conpl ai nants' contention that dine operated under the
nane of Chickasaw, Inc., is not supported by conpl ai nants' own
Exhi bit 8 because that exhibit contains at |east four subsequent
action sheets witten by Inspector Franco on Decenber 15, 1983,
showi ng that he recognized that the "[t]he operating officials of
this mne have recently changed." The inspector's subsequent
action sheets also reflect that Inspector Franco recogni zed Aaron
Bol an to be the superintendent of the No. 31 M ne--not Howard
G ine, as contended by conpl ai nants.

As | have pointed out several tines, conplainants also
m srepresent the facts when they argue that Cine reopened the
No. 31 Mne in the name of Chickasaw, Inc., with the sane
unabat ed viol ati ons which had been cited by Inspector Franco
(Finding No. 21 above). Finally, conplainants have been
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unable to rebut Cine's contention that he formed Chickasaw,
Inc., for the sole purpose of being able to sell his interest in
the No. 31 Mne to the four men named Aaron Bol an, Charles

Hal sey, Richard McDorman, and Dave Di ckenson. Conpl ai nants

t hensel ves admitted that those four individuals owned Chickasaw,
Inc., and operated the mne after it reopened under the nane of
Chi ckasaw, Inc. (Tr. 47; 65; 67; 98).

Counsel for conplainants stated at the hearing that "to a
| arge extent, our case rests upon establishing that Al gonquin and
Chi ckasaw were basically alter egos, that it was the sanme man
operating the mne" (Tr. 123-124). The preponderance of the
evi dence shows that conplainants failed to establish that dine
operated and owned Chi ckasaw, Inc., after conplainants were
recal l ed on Decenber 5, 1983 (Finding Nos. 16 and 21 above).

I find that conpl ai nants' second contention to the effect
that Cine laid themoff on Novenber 8, 1983, and rehired them on
Decenmber 5, 1983, to discipline themfor refusing to conplain to
MSHA about the frequency of inspections at the No. 31 M ne nust
be rejected for the reasons given in this portion of my decision
and al so for the reasons given in the previous portion of ny
deci si on whi ch denonstrated fromthe preponderance of the
evidence in this proceeding that conplainants were laid off
solely for econom c reasons, rather than for their refusal to
conplain to MSHA about the frequency of inspections at the No. 31
M ne.

The di scussi on above of conpl ai nants' argunments shows that
they have failed to prove a prima facie case of discrimnation
under the two-pronged test which I quoted fromthe Conmm ssion's
Gravely decision at the outset of mnmy consideration of
conpl ai nants' arguments. They did establish the first part of the
test by showi ng that they were engaged in a protected activity
when they refused to conplain to MSHA about the excessive nunber
of inspections which dine believed were being conducted at his
mne, but they failed to establish the second part of the test by
proving that Cline laid themoff or took any adverse action
agai nst them sol ely because of their refusal to conplain to MSHA
as he had requested themto do.
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Conpl ai nants' Contention that Howard Cine Failed To Present
Credi bl e Testinony that Conpl ai nants Were Di scharged for
Legi ti mat e Busi ness Reasons

Since | have found that conplainants failed to establish a
prima facie case of discrimnation, it is technically unnecessary
for me to consider their argunents to the effect that dine
failed to present credible testinony in support of his claimthat
he had |l aid conplainants off for |legitinmate business reasons. In
this instance, however, it is essential that | discuss their
chal l enges to dine's credibility because | have based sone of ny
findings as to dine's inability to operate the No. 31 M ne
economcally on dine's testinony. Mreover, conplainants, on
pages 15 through 20 of their brief, have nmade argunments which are
ei ther incorrect or which msstate the facts. It is essential
that those erroneous statenents be corrected.

Conpl ai nants begin their arguments against Cine's
credibility by conceding that Cine was al ways seeking to have
t hem produce nore coal than they were mning, but they claimthat
Cine never threatened to close the m ne because of | ow
producti on. They then argue that if Cine had |aid conplainants
of f because of their |ow production, he would have included that
as a reason for laying themoff when he wote the lay-off slips
whi ch only say that he could not "nake it due to so nmany m ne
i nspections" (Br. 15-16).

| have al ready considered the above contentions and have
shown in finding Nos. 19 and 20 that dine produced only 157 tons
of clean coal on an average daily basis and produced only 105
tons of clean coal on an average daily basis when inspectors were
present at the mne. Cine produced only 56 tons of coal on an
average daily basis during the 6 days when Inspector Franco wote
24 citations and two safeguard notices (Finding No. 19 above).
Since Inspector Franco's inspection ended just 4 days before
Cine laid conplainants off and closed his mne, there was no way
for himto separate | ow production in his mnd fromhis belief
that his mne was being subjected to so many inspections that he
had concluded that MSHA was out to drive himout of business
t hrough harassnent (Tr. 220-221). Consequently, if Cine's nenta
condition is properly understood at the time he wote the lay-off
slips, his statenent that he could not "nmake it due to so nmany
m ne inspections” neans that he could not operate the mne
econom cal |y because the inspections had reduced his average
daily output of clean coal to 56 tons.
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Al t hough sonme of conplainants testified that Cine had comrended
themfor their work on a few occasions, his testinony in this
proceedi ng about the poor quality of their work is supported by
t he preponderance of the evidence. Wtness Wods' Exhibit 12
fails to support conplainants' contention that breakdowns in
equi prent caused the mne's | ow production (Finding No. 12
above). Finding No. 20 above shows that Cine was |osing a great
deal of noney every nonth because of |ow production. Powellton's
contract with dine shows that he was required to produce a daily
m ni mum quantity of 250 tons of clean coal, but he produced an
average of only 157 tons during the 4 full nonths that he was
able to operate the mne (Finding No. 19 above). Powellton's
wi tness stated that he knew from | ooking at the production
records that Cline could not continue in business with the | ow
producti on he was getting fromthe mne (Tr. 260).

Conpl ai nants' brief (p. 16) begins its direct attack on
Cine's credibility by asserting that the record does not support
Cine's statement that his production fromthe No. 31 M ne
averaged only 150 tons of clean coal per day. Conplainants
contend, instead, that his average daily production for the
mont hs of July and August show an average of 208.89 and 214.04
tons, respectively. | have already shown in finding No. 19 above
and in ny discussion on page 18 of this decision that
conpl ai nants have totally m sstated and m sused Exhibit 14 in
arriving at the erroneous average daily production figures relied
upon in their brief. As shown in finding No. 19 above, Cine's
average daily production for the 4 nonths during which he
operated the No. 31 Mne was 157 tons of clean coal. Therefore,
Cine's testinmony to the effect that his average producti on was
"about” 150 tons (Tr. 174) is only 7 tons |less than the actua
cal cul ati ons show the production to be. I do not believe that his
use of a figure which is off by 7 tons is so far fromthe facts
as to support a conclusion that his testi nony nust be di sm ssed
for lack of credibility as contended by conpl ai nants.

Conpl ai nants' brief (p. 17, n. 9) clains that Cine "becane
entangled in his own forest of lies" when he stated at one point
in the hearing that he needed 225 to 250 tons of clean coal to
break even (Tr. 175) and later testified that he needed only 200
to 240 tons of clean coal (Tr. 182). While Cine did use a
slightly different range of production tonnage at page 182 from
t he tonnage given at page 174, dine was answering a different
guesti on on page 182 because his counsel had asked hi m how nuch
coal he could expect the
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No. 31 Mne to produce and Cine had stated that it should
produce between 250 and 300 tons of raw coal per day. H s counse
then asked hi mwhat that anounted to in clean coal and Cine
correctly reduced the figures by 20 percent to allow for
"rejects" and stated that the figures would be 200 and 240 on a
cl ean-coal basis. At a still later point in his testinony, Cine
was agai n asked about the tonnage of clean coal which would be
required for himto remain in business and he again stated the
figures which he had first given in his direct testinony, that
is, from225 to 250 (Tr. 219). Cine's slight inconsistency in
cl ean coal tonnage, when considered in |light of the questions
asked, can hardly support a finding that Cine "becanme entangl ed
in his owmn forest of lies,"” as contended by conpl ai nants.

Conpl ai nants' brief (p. 17) contends that Cine "was
probably maki ng a sizeable profit” during the nmonths of Septenber
and Cctober 1983. They base that claimon assunptions that Cine
was selling Powellton 150 tons of clean coal per day for which
Powel | t on was paying him $25.20 per ton and a belief that dine's
| abor costs could be calculated by multiplying 8 hours by the
mners' hourly rate of $26.14, including all fringe benefits for
hospitalization, pensions, etc. Using the above figures,
conpl ai nants' brief states that Cine was being paid $3, 780. 00
per day (150 tons x $25.20 = $3,780.00) for the coal he
delivered to Powel lton's preparation plant. Conpl ai nants then
allege that dine's cost of wages for 14 mners was $2,593.92
($26.14 x 8 hours = $209.12 x 14 nminers = $2,927.68) per day.
[NOTE: The correct anmount is $2,927.68, but conplainants' brief
uses an incorrect figure of $2,593.92 which is $333.76 |l ess than
the actual cost of |abor even if one uses conpl ai nants
assunptions and basic hourly rate.] Conplai nants then subtract
the erroneous wage anount of $2,593.92 fromthe amount Cline is
getting paid for clean coal of $3,780.00 and arrive at a result
of $1,186.08 as an anmount whi ch conpl ai nants say was nostly "pure
profit"” (Br. 18).

When conpl ai nants' alleged "pure profit" of $1,186.08 is
reduced by an additional $333.76 to correct conplainants' error
in calculating the daily wage costs, Cine's alleged daily profit
is reduced to $852.32. The alleged profit of $852.32, even after
correction, is still greatly overstated because it fails to all ow
any amount for cost of such itenms as roof bolts, rock dust,
ti nbers, ventilation curtains,
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spare parts, engineering services, respirable-dust services,
accounting services, tel ephone, liability insurance prem uns, the
cost to Adine of having his coal transported fromthe mne to
Powel ton's preparation plant, and the cost to Cine of hiring
three foremen which Cine used to supervise the 14 nminers whose
total wage cost has been conputed to be $2,927.68 per day.

If the miners were getting the equival ent of $209.12 per day
in wages and fringe benefits, three foremen ought to be paid at
| east $200 per day or $600 in total salaries. The investigator's
report in Exhibit 7 states that Cine was enploying three
f or enmen.

The accounting sheets in Exhibit 7 show that dine incurred
$15, 515 in Septenber and $15,791 in Cctober for materials,
supplies, spare parts, and tel ephone services. dine incurred
$475 in Septenber and $1, 230 in Cctober for respirabl e-dust
sanmpl ing and ot her professional services, and had to pay an
unknown anount for the 135 and 144 truck-loads of coal in
Sept ember and Cctober, respectively, involved in transporting his
coal fromthe mne to the plant. No anmobunt needs to be added for
the cost of equiprment rental ($1.50 per ton) or electricity (30
cents per ton) because conpl ai nants deducted those charges by
subtracting $1.80 per ton from Powel Iton's paynent of $27.00 per
ton for clean coal. Although dine had to pay wages and sal ari es
for nore days in Septenber and Cctober than the 19 and 20 days,
respectively, assuned by conplainants in determning the quantity
of clean coal which Cine sold to Powellton during those nonths,
| shall use a 20-day nonth for the purpose of estimating a daily
cost for the itenms conplainants ignored in claimng that dine
was maki ng about $1,186.08 each day in "pure profit."

A calculation of dine's mninumdaily |oss from operating
the No. 31 Mne can be conmputed as follows, using conplainants
cl ean coal production of 150 tons per day and their daily hourly
wage rate of $26. 14:

$3,780.00--Daily clean coal receipts ($25.20 per ton x
150 = $3,780)

2,927.68--Daily wages paid to 14 mners ($26.14 x 8
hours x 14 = $2,927.68)

600.00--Daily salaries for three foremen ($200 x 3
= $600)

750. 00--Daily cost for materials, supplies, spare
parts, tel ephone ($15,000 / 20 = $750)
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42.00--Daily cost of engineering and respirabl e-dust
services ($475 + $1,230 = $1,705 / 2 = $853 / 20 = $42)

150. 00--Dai ly cost for $1,000,000 of liability
i nsurance $3,000 / 20 = $150)

0. 00- - Unknown anmpunt for transporting coal from m ne
to preparation plant

$ (689.68)--LCSS per day incurred by dine as a result
of operating the No. 31 Mne

Conpl ai nants' brief (pp. 18-19) lists nine itens which are
relied upon as support for their claimthat Cine's testinony is
not credible. The first contention is that dine clainmed to have
sold all his interest in Chickasaw, but they say that the
agreement (Exh. 13) which he signed with the purchasers retained
for Cline a reversionary interest in the conpany. They say that
Cine's explanation (Tr. 195) that he had that provision inserted
into the agreenent to nmake the sal e appear to be nore attractive
to the purchasers is nonsensical. The provision to which
conpl ai nants refer states that "[i]n the event the parties of the
second part wish to quit mning as a further consideration to
Howard W Cline agree to transfer to the said Howard W dine al
the stock in Chickasaw, Inc., if the said Howard W dine so
requests" (Exh. 13, p. 2).

VWhen conpl ai nants' counsel asked O ine about the nmeaning of
the so-called reversionary clause, he stated that "[t]here's no
way" he woul d have taken back Chickasaw, Inc. (Tr. 191) and he
expl ai ned subsequently that when a person is trying to sel
somet hing, "you've got to make it sound interesting and
attractive" and he said he had that provision inserted in the
contract so that the purchasers would think that he was selling
sonmet hing that he would like to reacquire if the purchasers
failed to go through with their part of the bargain (Tr. 195). He
further stated unequivocally that he had not asked for the stock
to be returned and that if he had regai ned Chickasaw, Inc., he
woul d only have received "a | ot of debts."

| disagree with conplainants' contention that Cine's
expl anation of the reason for having the aforesaid provision
inserted in his contract with the purchasers is "nonsensical."
Cine received only a down paynent of $5,000 with another $10, 000
to be paid subsequently, along with paynment by purchasers of
$1.75 per ton of clean coal to be produced fromthe nmine. | doubt
if any of the conplainants would transfer his title to an auto
val ued at $5, 000 upon my giving
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hi ma down paynment of $1,000, without providing that he has a
right to have the title and auto returned to himif | should fai
to pay the remaining $4,000. Failure of a seller to indicate an
interest in regaining an object sold with only a down paynent
havi ng been made woul d be interpreted by the purchaser as an

i ndi cation that the object is not worth any nore than the down
paynment. In this instance, Cine's interest in the mne was not
worth nmore than the down paynment. Actually the down paynent was
made in order for the purchasers to acquire a continuous-m ning
machi ne owned by Cine, but dine nmade it appear that he was
still interested in the mne by inserting a provision that he
could request a return of the stock in Chickasaw, Inc., if the
purchasers failed to performtheir part of the agreenent. That
can hardly be considered to be a "nonsensical" provision

The circunstances whi ch conpl ai nants give in support of
their second attack on ine's credibility begin with an
assertion that Cine clains to have retained no interest in
Chi ckasaw s operations after Decenber 2, 1983, but thereafter
Cine filed a Legal ldentity Report with MSHA dated Decenber 5,
1983, showi ng that Chickasaw was the operator of the No. 31 M ne
and that dine was its president (Exh. 11). It is also clained
that dine signed job-posting slips on Decenber 5, 1983, showi ng
the jobs open at the No. 31 Mne and indicating that Cine was
Chi ckasaw s superintendent (Exh. 1).

There is nothing inconsistent about the occurrence of the
above-descri bed transactions. First, there is no basis for
conpl ai nants' contention that Cine clained to have retained no
interest in Chickasaw after Decenber 2, 1983. What clearly
happened was that Cine signed an agreenent on Decenber 2, 1983,
in which he agreed to transfer all stock in Chickasaw to the nen
who subsequently operated the No. 31 Mne in the nanme of
Chi ckasaw, Inc. That agreement required Cline to obtain a new
operating agreenent with Powellton and provided that, once
signed, the new agreenent would be attached to the agreenent
si gned on Decenber 2, 1983. The agreenent between Powel|ton and
Chi ckasaw was subsequently signed on Decenber 5, 1983 (Exh. D),
and the Legal Identity Report was al so submitted to MSHA on
December 5, 1983 (Exh. 11). It should be noted that Decenber 2,
1983, was a Friday and that the next working day was Monday,
Decenber 5, 1983. Therefore, it is understandable that dine
woul d not have been able to performall the requirements in the
contract on Decenber 2, 1983, when the contract was signed.
Cine testified that, as a condition of the sale
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to the new prospective operators of the No. 31 Mne, he had to
forma new corporation, obtain a new operating contract with
Powel [ ton, and perform sone other routine functions so as to put
themin a position of being able to operate the m ne (Fi nding No.
16 above).

There is nothing in the record to show that dine failed, as
clainmed, to transfer all the stock in Chickasaw, Inc., to the
purchasers nanmed in the agreenment signed on Decenber 2, 1983. At
| east four of the subsequent action sheets witten by Inspector
Franco on Decenber 15, 1983, show that the inspector recognized
t hat new persons had taken over the operation of the No. 31 Mne
and that Aaron Bol an, one of the purchasers naned in the
agreenment of Decenber 2, 1983, was then superintendent of the No.
31 Mne (Exh. 8). The above di scussion shows that there is no
merit to conplainants' contentions that Cine continued to hold
an interest in Chickasaw after he had transferred the stock to
the men who purchased Cline's interest in the No. 31 M ne.

The third incident used by conplainants to attack dine's
credibility is their contention that Cine clains to have
purchased a Lee Norse continuous-m ning nmachine for $175,000 (Tr.
182), but that he never did pay for it and returned it to the
seller (Tr. 193). dine did not say, as conplainants contend,
that he paid $175,000 for a Lee Norse. He said that they cost
$175,000 (Tr. 183) and that he made a down paynent on it and
"gave it back to the guy" he bought it from (Tr. 193).

No one asked any additional questions about the Lee Norse
which Cine obtained for use at the No. 31 Mne, but it is fairly
safe to conclude fromhis statenment that he gave it back to the
"guy" he bought it from that it was a used machi ne whi ch was not
worth nearly as much as the $175,000 price which was elicited
fromdine by his counsel (Tr. 183). Mreover, as | have already
explained in finding No. 16 above, Cine tried to sell the Lee
Norse for $15,000 to the nen who began operating the mne in the
nane of Chickasaw, Inc., but was unable to do so because they never
did pay himanything after nmaking the required $5,000 down paynent
at the tine they began to operate the mine. If dine had not actually
brought a Lee Norse on to mine property, there would have been no reason
for himto provide for its sale to the men who began operating the mne
in the name of Chickasaw. Additionally, it should be noted that
conpl ai nants' witness Eplin testified that dine brought another
continuous -mning machine into the mne and that he tried to m ne coa
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with the substitute machine at any tine the one rented from
Powel I ton was out of order, but that the substitute machi ne never
did performwell and that Cine eventually took it out of the
mne (Tr. 104). Thus, conplainants' own w tness' testinony
corroborates my conclusion that dine had purchased a used
nmachi ne whi ch was probably not worth nore than the $15, 000 which
he tried to get for it fromthe nmen who began operating the nine
under the nane of Chickasaw. In any event, | find nothing in the
record which shows that Cline's credibility was greatly damaged
because of his statenent that he nade a down paynment on a Lee
Nor se conti nuous-m ni ng machi ne and than gave it back to the
person from whom he had obtained it.

The fourth incident which conplainants list as a factor in
attacking Cline's credibility is that he clainms that sone
potential buyers failed to follow through on an intended purchase
of dine's interest in the No. 31 Mne when they encountered the
"radical" work force at the mne. They had offered dine $50, 000
for his interest and had nade a down paynent of $30,000. They
forfeited the $30,000 down payment and |left the mne rather than
operate it with conplainants as the required work force (Tr. 168;
210). | have already provided a sumarization of this incident in
finding No. 15 above. Conplainants' own witness Giffin testified
that he was aware of the fact that Cine had tried to sell the
mne to two nen naned Hopkins and Smith and that they left after
trying to operate the mne for only a half day. About the only
di fference between Giffin's testinony and dine's as to the
aborted operation of the mne by Hopkins and Smith is that
Giffin said they gave up because of the condition in which they
found the mne, whereas dine said they |eft because of the
cal i ber of the work force

It should be noted that Cine would not have had to nention
t he $30, 000 down paynent which he received from Hopkins and Snith
or their forfeiture of the down paynent. The fact that he did
mention the down paynent and the fact that he voluntarily stated
that their payment had offset his $71,000 | oss in operating the
No. 31 Mne all tend to support his claimthat the incident
occurred. Just because conpl ai nants say that Hopkins and Smith
acted "nysteriously” is not a sound basis for finding that
Cine's testinmony should be discounted for lack of credibility.
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The fifth reason given by conplainants in support of their
argunent that dine's testinony is incredible is a repetition of
their contention that Cine gave inconsistent quantities of clean
coal when asked about the amount of coal which had to be produced
in order for the mine to be profitable. | have already shown the
lack of merit in that contention on pages 36 and 37 above and no
further corments are required to support a rejection of that
argunent as a basis for finding dine's testinmony to be | acking
incredibility.

The sixth contention made by conpl ai nants in support of
their attack on dine's credibility is that Aine testified that
there were inspectors at the mne for 3 days each week (Tr. 180),
but that Wods' Exhibit 12 shows that production declined because
of inspections on only 2 days in Septenber and 2 days in October
Fi ndi ng Nos. 11 and 19 show beyond any doubt that Cine's mne
was the subject of nunerous inspections by MSHA. Finding No. 19
shows that there were inspectors at Cine's mne on 3 days in the
week of June 20, for 4 days in the week of Septenber 19, for 3
days in the week of Cctober 10, for 4 days during the week of
Cct ober 24, and for 4 days during the week of Novenber 1. That
finding al so shows that dine's average production declined to an
average of 105 tons of clean coal for the days on which
i nspectors were at the mne and declined to an average of only 56
tons of coal per day during the 6 days when | nspector Franco nade
his inspection at the end of October and begi nning of Novenber.
There is certainly nothing about Cline's statement as to there
havi ng been inspectors at his mne for 3 days each week which
requires that | make a finding that his credibility is to be
doubt ed.

The seventh reason given by conpl ai nants for doubting
Cine's credibility is that he testified he is out of noney,
unable to pay any kind of civil penalty, and yet is contenplating
areturn to mning coal in Kentucky or Virginia (Tr. 221
228-230). As | have already indicated on page 21 of this
decision, Cine failed to prove with docunentary evidence that he
is unable to pay civil penalties, but failure of a witness to
present docunentary proof is not a sufficient shortcomng to
support a finding that his credibility has been destroyed. As |
have previously indicated, Powellton's witness stated that d i ne,
at one tine owned a supply conpany (Tr. 238) and Cine hinself
stated that he woul d pay $500 to anyone who woul d take the defunct
Al gonqui n Coal Conpany off his hands (Tr. 196). Cine also stated
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that just a few days before the hearing, he had paid Powellton
$900 whi ch Al gonquin still owed Powellton (Tr. 196). Those
statenments are obviously inconsistent with Cine's claimthat he
is unable to pay a civil penalty and that if | were to order him
to pay a civil penalty of $1,000, the effort to pay that much
woul d force himinto bankruptcy (Tr. 229). A further indication
of dine's inconsistency about his financial condition is that
Cine stated that he had bought the Lee Norse mning machine with
his own funds rather than with Al gonquin's funds (Tr. 193).
Theref ore, conpl ai nants have a neritorious point when they argue
that dine was |ess than convincing about his actual financial
condi ti on.

On the other hand, the record shows that dine is
sophi sticated in the area of form ng corporate enterprises for
t he purpose of achieving his various goals. It is entirely
possi ble that dine has no personal funds and that the noney he
does advance for various purposes cones froma corporate
enterprise through which he operates his supply business,
assum ng he still owns that sort of business. Also, as
conpl ai nants have correctly noted, dine invested very little of
his own capital in operating the No. 31 M ne under the nane of
Al gonqui n Coal Conpany. Powellton even agreed to pay Cine
$12,000 to enable himto prepare the nine for active coa
production (Exh. B). Therefore, it would appear to be possible
for Aine to find a mne owner, |ike Powellton, who would finance
an undertaking by Cine to open a mne in Kentucky or Virginia.
If he could find such a firm he could open a mne w thout having
any funds, as an individual, to invest in opening the new m ne

I did not personally press Cline to produce docunentary
evi dence at the hearing to support his claimthat he cannot pay
civil penalties because it is the operator's burden to prove that
he cannot pay civil penalties if he takes that position (Tr.
228). As | have pointed out above, dine may be truthfully
stating that he has no funds, as an individual, to pay civil
penalties and may, despite that fact, still be able to acquire
funds through sone corporate enterprise which he controls. If the
af oresaid mental reservations were enployed to justify the
i nconsi stent statenents he nmade about having no noney, | would
have to find that he was disingenuous in dealing with questions
regarding his financial condition
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The ei ght point made by conplainants in support of their attack
on dine's credibility is that Cline testified that he generally
ran all three ram cars when coal was being produced (Tr.
207-208). Conpl ai nants then point out that when one considers the
production |levels at the mne and the fact that each ram car
could deliver 100 to 120 tons per day to the tail piece, there
would rarely be a time when all three cars would be required (Tr.
60). Conpl ai nants' eighth point is either made w thout a clear
understanding of the way a mne is operated or with the hope that
t he judge does not know how a nmine is operated. All discussions
about the use of ramcars have to begin with the assunption that
t he conti nuous-m ning machine is operating. Wen that machine is
operating, the goal is to nove coal away fromit as fast as it is
produced. Therefore, even if the continuous-n ning machi ne does
not operate but 1 hour in a single day, Cine would prefer to
have the three ramcars taking the coal away fromthe nmachi ne so
that there is little delay between the tinme one car is filled
with coal and the next one noves up to be filled. The testinony
al so shows that |ong haul age di stances existed between the
| ocation of the face equi pnent and the tail piece (Tr. 147). Thus,
three ramcars would easily be needed in order to keep the
cont i nuous-m ni ng machi ne operating at an efficient rate of
producti on. Consequently, the nmere fact that a single ramcar may
be able to deliver 120 tons to the tailpiece in an entire day is
not the sane as having the ability to take coal fromthe
conti nuous-m ni ng machine as fast as it is cut at the face.
Wtness Giffin was a ramcar operator and was al so the mner who
nost frequently acconpani ed i nspectors pursuant to section 103(f)
of the Act (Tr. 70; 207). He testified that only two ramcars
were used at tinmes even if no inspectors were at the mne, but he
was unable to say how much his acting as the person to acconpany
i nspectors interfered with production by reducing the ramcar
operators to two instead of three (Tr. 72).

G ine rather convincingly proved his point with respect to
his use of three ramcars by pointing out that he would not hire
a third ramcar operator (at a cost of $26.14 per hour, according
to conplainants' brief, p. 17) if he did not have a need to
operate three ramcars 90 percent of the tine (Tr. 207). The
evi dence, therefore, does not support conplainants' argunent that
Aine's testinony about use of three ramcars served to erode his
credibility.
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The ninth and final point which conplainants use as a basis to
attack Cine's credibility is that while Cine primarily
attributed his failure to be able to operate the mne profitably
to his having to use an unsati sfactory |abor force, he gave as
his only reason for |aying off conplainants that he coul d not
"make it due to so many mne inspections” (Exh. 9; Tr. 177).
have repeatedly dealt with this same argunent by pointing out
that in dine's mnd, the production which he | ost when the
mners failed to produce coal because of the presence of
i nspectors made himfeel that inspections and | ow production were
such simul taneous occurrences, that stating the exi stence of
i nspectors was the sane as stating that he could not operate
because of | ow production (Finding No. 19 above).

I have revi ewed above in sonme detail the nine reasons given
by conpl ainants for their allegation that Cine's inconsistent
statenments require that a finding be nade to the effect that his
testinmony cannot be accepted as credible. My discussion shows
that the preponderance of the evidence supports Cine's
statenments in all areas except his failure to be fully candid
about his financial condition. | can appreciate a person's
unwi | I i ngness to produce his tax returns and provi de ot her
docunment s whi ch show his exact financial condition. Cine failed
to prove that he cannot pay civil penalties, but his failure in
that limted area of evidence is not a sufficient defect in his
overal |l performance as a witness to support a finding that his
entire testinony nust be discounted for lack of credibility.

The | ast paragraph of conplainants' brief (p. 20) under
their argunment to the effect that ine failed to give legiti mte
busi ness reasons for laying conplainants off on Novenber 8, 1983,
consi sts of a continuous, uninterrupted m sstatenent of the
evidence in this proceeding. My decision has al ready taken each
of the allegations made in that paragraph and has shown that not
a single statenent made in that paragraph is supported by the
preponderance of the evidence. Lest conplainants think for a
nmonent that those statenents are acceptable to nme, | shall repeat
that the evidence does not support their claimthat Cdine resuned
operating the No. 31 M ne on Decenber 5, 1983, under the nane of
Chi ckasaw, Inc. The record shows unequivocally that Chickasaw was
operated by four nen and that all Cdine did was formthat
corporation as one of the conditions for his
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being able to extricate hinself fromhaving to continue operating
an uneconom c enterprise which had already cost hima
consi der abl e anount of money (Finding Nos. 7, 8, 12, 15-20
above) .

It is contrary to the entire record for conplainants to
assert that there was no shortage of persons waiting for the
chance to operate the No. 31 Mne at the tine Chickasaw, Inc.
went out of business owi ng the m ners back wages which were paid
by Powel Iton (Finding No. 5 above). Conplainants' own witness
Giffin testified that prior to Cine's failure to be able to
operate the No. 31 Mne profitably, three other conpani es had
failed for econom c reasons (Finding No. 2 above). Powellton's
witness testified that his superior had even told himnot to sign
a contract with any nore conpanies allowing themto operate the
No. 31 Mne, but that he made an exception in Cine's case
because of Cine's previous good record for being able to get
along with the m ners who would have to be used to operate the
m ne under the UMM Wage Agreenent (Finding No. 3 above).

The fact that the conplainants who testified in this
proceedi ng were unenpl oyed at the tine the hearing was held shows
that the No. 31 Mne is no |longer "an ideal setting," as
conpl ai nants contend, for an individual to open a coal mne (Tr.
21; 93; 99). The preponderance of the evidence shows beyond any
doubt that Cine could not economically operate the No. 31 M ne
and woul d have had to lay off all the conplainants for that
reason even if conplainants had not refused to conplain to MSHA
about the nunerous inspections which were being nade at the mne
(Finding Nos. 1-3, 5, 12, 15-20).

It should be noted that | have not made many references to
the brief filed by Powellton's attorneys in this proceeding. My
| ack of references to Powellton's brief results fromny having
found that nost of Powellton's argunents are supported by the
record. It is unnecessary for me to extend this |engthy decision
by di scussing argunents with which | amin general agreenent.
Powel Iton's brief (p. 13, n. 9) does, however, raise one
obj ection which requires sone consideration. Powellton's brief
there refers to Attachnent A in conplainants' brief. Attachment A
consi sts of a tabulation showing the overall cost of enploying a
m ner under the UMM Wage Agreenent if one includes all fringe
benefits.
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Powel [ ton objects to my giving any consideration to Attachnment A
because it was not offered in evidence at the hearing. Wile it
is true, as Powellton argues, that Attachnent A was not offered
in evidence at the hearing, the calculations in Attachnent A were
based on the Wage Agreenent which is Exhibit Ain this
proceedi ng. Powellton's w tness denponstrated a thorough
understandi ng of Exhibit A and I am confident that if
conpl ai nants had m sapplied the Wage Agreenent in cal culating the
cost of hiring UMM niners, Powellton's attorneys woul d have been
able to show in a rebuttal exhibit of their owmn that the factors
used by conplainants in their Attachnent A are incorrect.

| have exam ned Attachment A in sonme detail and I have shown
in Appendix A to this decision that conplainants used a higher
basic hourly rate than is supported by the testinmony or Exhibit A
and | made that change in calculating the | osses incurred by
Cine in operating the No. 31 Mne. As a matter of fact, it
appears that Cine benefits fromny use of the information given
by conpl ainants in Attachnent A nore than conpl ai nants do. |
believe it is preferable to consider all contentions of the
parties on the nerits rather than to reject themon technical
grounds. Since ny consideration of Attachment A on its nmerits has
had results which support all of Powellton's argunents, Powellton
can hardly claimthat ny consideration of Attachnent A has been
prejudicial to it in any way. Therefore, Powellton's objection to
nmy consideration of Attachment A is overrul ed.

Conpl ai nants' Argument that Powellton, as Owmer of the No. 31
Mne, Is Strictly Liable for All Violations of the Act Conmitted
by Powel Iton's Independent Contractors

Conpl ai nants rely upon a |ine of Conm ssion and court
deci si ons (FOOTNOTE. 3) pertaining to the liability of m ne owners for
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violations conmtted by their independent contractors to assert
intheir brief (pp. 22-23) that Powellton is liable for any
viol ation of section 105(c) (1) which nmay have been conmitted by
dine, Al gonquin, or Chickasaw. In ny prehearing order issued
April 19, 1984, in this proceeding, | noted that it m ght be
possible to hold Powellton liable for violations of section
105(c) by its independent contractors and | tentatively denied
Powel Iton's notion to dismiss at that tinme pending ny giving
conpl ai nants an opportunity to prove that the rel ationship

bet ween Powel Iton and its independent contractors warranted
application of the cases on which conplainants rely.

Powel Iton renewed its notion to dismiss after | issued the
prehearing order and conplainants filed a reply in opposition to
the grant of Powellton's notion. Copies of the contracts between
Powel [ t on and Chi ckasaw were submitted by the parties in support
of their opposing positions. | issued an order on August 7, 1984,
in which | reviewed in detail the contracts between Powellton and
its independent contractors and concluded that Al gonquin and
Chi ckasaw were acting as nere agents for Powellton and that
Powel [ ton should be held to be Iiable for any violation of
section 105(c) (1) pending the receipt of evidence by the parties
at the hearing which was schedul ed by the order denying
Powel ton's notion to dismiss it as a party to this proceedi ng.
Therefore, Powellton correctly points out inits brief (p. 16)
that I have never held in this proceeding that Powellton is
liable for violations of section 105(c)(1) which may be committed
by its independent contractors.

The remai nder of Powellton's brief (pp. 17-20) denonstrates
by references to the testi nony of w tnesses Hol brook and Cine
that its contracts with Al gonquin and Chi ckasaw, when properly
under stood, do not create an agency rel ationship between
Powel [ t on and Al gonqui n or Chi ckasaw.

It is true, as conplainants contend, that the court in the
Cyprus case held that mne owners are strictly liable for the
actions of independent contractors and further stated that:

The Secretary [of Labor] presents sound policy reasons
for holding owners liable for violations conmtted by
i ndependent contractors. For one thing, the owner is
generally in continuous control of conditions at the
entire mne. The owner is nore likely to know the
federal safety and health requirements. If the
Secretary could not cite the
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owner, the owner could evade responsibility for safety
and health requirenments by using independent contractors
for most of the work. The Secretary should be able to
cite either the independent contractor or the owner
dependi ng on the circunstances. [Enphasis in original.]

644 F.2d at 1119.

At the outset of this discussion of conplainants
contentions that Powellton be held |liable for any violation of
section 105(c) (1) which m ght be committed by its independent
contractors, it should be noted that the Conmm ssion and the
courts, in the cases relied upon by conpl ai nants, were not
dealing with the type of violation which is here involved. The
owners of the mnes in those cases were the actual operators of
the mnes in terns of extracting materials fromthe earth and
they had hired i ndependent contractors to do isol ated
construction acts, such as digging a tunnel to assess talc
deposits, or constructing a ventilation shaft. The viol ati ons
i nvol ved were failures to conply with specific nmandatory health
and safety standards cited by Federal nine inspectors.

The violation at issue in this case involves a mne owner
(Powel I ton) which no | onger actively produces coal (Finding No. 1
above). Powellton, therefore, is outside the nornmal factua
condi ti ons which have existed in the cases which have conme before
t he Conmi ssion and the courts, in that no Federal inspector has
issued a citation charging that Powellton violated a nmandatory
safety standard while operating a mne at which an i ndependent
contractor has been hired for the limted purpose of perfornmng a
speci fic construction project.

Therefore, in the instant proceedi ng, conplainants are
perform ng the function which would ordinarily be carried out by
a Federal mne inspector in that they are alleging the violation
of the Act which is being used as a basis for claimng that
Powel [ton, as well as its independent contractor, is liable for
the violation of section 105(c)(1) here invol ved. Mreover, conplainants
i ntroduced evidence showi ng that Federal m ne inspectors have conducted
nunerous inspections of the No. 31 Mne here involved and have issued
many citations which nane the independent contractor as the "operator"
of the No. 31 Mne. Consequently, it is somewhat
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difficult to fit a discrimnation case into the framework of

exi sting | aw whi ch holds that m ne operators are liable for the
acts of their independent contractors because, under the
Secretary's regul ations, the independent contractors in this case
(dine, Al gonquin, and Chickasaw) are the actua

producti on-operators of the No. 31 M ne.

A further conplication which arises when one tries to apply
t he existing case | aw governing citation of production-operators
for violations conmtted by i ndependent contractors is that the
1977 Act extended the definition of an operator to include
i ndependent contractors and the Secretary has devel oped
regul ations (30 CF.R 0[045-1-45.6) which control to a |large
extent the question of whether a mne owner should be cited for
vi ol ati ons by i ndependent contractors. Section 45.2(c) of those
regul ati ons defines an independent contractor as "any person
partnershi p, corporation, subsidiary of a corporation, firm
associ ati on or other organization that contracts to perform
services or construction at a mne." Section 57.2(d) defines a
producti on-operator as "any owner, |essee, or other person who
operates, controls or supervises a coal or other mne."

VWhile it is true that Al gonquin and Chi ckasaw necessarily
performed services and construction at Powellton's No. 31 M ne,
the contracts show that Powellton wanted its coal "m ned" and
t hat Al gonqui n and Chi ckasaw desired "to m ne such coal" and
deliver it to Powellton's preparation plant (Exhs. C and D, p.

1). On the other hand, Powellton, Al gonquin, Chickasaw, and Cine
all fit into the definition of production-operator in section

45. 2(d) because each of them can be considered to be an "owner

| essee, or other person who operates, controls or supervises a
coal or other mne."

The primary reason that conplainants included Powellton as a
respondent in their action is that they feared that Cine m ght
not be financially able to pay the back wages they seek if a
vi ol ation of section 105(c) (1) should be proven.

Al t hough the above di scussion shows that a discrimnation
case is not really adaptable to the | aw and regul ati ons
pertaining to citing operators for independent contractors
violations, | shall try to evaluate conplainants' argunents in
light of the Secretary's regul ations and the nost recent
Conmi ssi on decision on the subject. In its decision in Cathedra
Bluffs Shale G| Co., 6 FMSHRC 1871 (1984), the
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Conmi ssion held that the Secretary inproperly cited a

producti on-operator for a violation commtted by the i ndependent
contractor. The Conmission referred to the criteria which the
Secretary had established to govern the citing of operators for
i ndependent contractors' violations. The Secretary expressed
those criteria as foll ows:

as a general rule, a production-operator may be cited
for a violation involving an i ndependent contractor
(1) when the production-operator has contributed by
either an act or omission to the occurrence of a
violation in the course of an i ndependent contractor's
wor k, or (2) when the production-operator has
contributed by either an act or omission to the

conti nued existence of a violation commtted by an

i ndependent contractor, or (3) when the

producti on-operator's mners are exposed to the hazard,
or (4) when the production-operator has control over
the condition that needs abatenent.

6 FMSHRC at 1873.

The violation alleged in this proceeding is that Cine laid
conpl ainants off in violation of section 105(c) (1) because
conpl ai nants had refused to conply with his request that they
conplain to MSHA about the excessive nunber of inspections which
A ine believed were being conducted at the No. 31 M ne. Assum ng,
arguendo, that conplainants had been able to prove that a
violation occurred, it is clear that Powellton did nothing by way
of om ssion or conm ssion which could justify Powellton's being
cited for the violation under the Secretary's guidelines quoted
above. The contracts (Exhs. C and D) show that Powellton requires
its independent contractors to hire conplainants as the work
force in the No. 31 Mne and requires themto conply with al
safe mning procedures. Powellton requires its independent
contractors to report the hours worked by its enpl oyees so that
Powel I ton can submit paynments to UMM's pension funds at the
proper times and thereafter bill its independent contractors for
t hose paynents. Powellton agreed to pay dine $12,000 so that he
could prepare the mne for safe operation. Powellton requires its
i ndependent contractors to procure accident and health insurance
froma carrier approved by Powellton. It is difficult to inagine
any act which Powellton could take to assure that the mners
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are provided with safe and heal t hful working conditions which
Powel [ton did not provide for inits contracts with Al gonquin and
Chi ckasaw.

Powel | t on does not conme within the second criterion quoted
above because Powel [ton could not have contributed to the
conti nued exi stence of the alleged violation inasnuch as
Powel [ ton agreed to sign a new contract so that another operator
could have taken over the No. 31 M ne on Novenber 15, 1983, just
1 week after Cine had laid off conplainants, if Cine's
prospective successor had not left the mine after trying to
operate the mne for only a half day (Finding No. 15 above).
Powel ton did sign a new contract w th Chi ckasaw so that the
m ners could be called back to work on Decenber 5, 1983
Therefore, Powellton did all that it could have done to assure
that the miners would be given jobs as soon as any operator could
be found by dine to take over operation of the No. 31 M ne.

Powel [ ton cannot be held to be |iable as a producti on-
operator under the fourth criterion quoted above because
Powel ton did not hire any of the m ners who worked for dine,
Al gonqui n, or Chickasaw and did not in any way supervise them
di scipline them or have anything to do with their having
been laid off (Finding No. 5 above).

The above analysis of the facts in this proceedi ng under the
criteria expressed by the Secretary for determ ning when a
producti on-operator should be cited for violations commtted by
its independent contractor show that a Federal inspector would
not be able to establish a basis for citing Powellton for the
violation of section 105(c) (1) alleged by conplainants in this
pr oceedi ng.

It should also be noted that Powel|lton does not come within
the purview of the factors quoted above fromthe court's decision
in the Cyprus case. The court referred to the fact that an owner
or production-operator has "continuous control” of conditions at
the "entire"” mne and is the entity best able to maintain
heal thful and safe conditions at its mne. Powellton specified in
its contracts that its independent contractors were required to
comply with all safety and health standards. Powellton did not
i nspect the mne (Tr. 218) and therefore did not exercise
"continuous control" over the "entire" mne as would be the case
if Powellton could properly be categorized as a
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"production-operator” as that termis used when a Federa

i nspector is trying to determ ne whether a producti on-operator
shoul d be cited for an i ndependent contractor's violations.

Conpl ai nants al so seek to make Powel [ton |iable for the
al l eged violation of section 105(c)(1) alleged in this case by
citing Judge Broderick's decision in UMM v. Pine Tree Coal Co.
7 FMBHRC 236, 240 (1985), in which Judge Broderick stated that
"[b]y analogy [to sone of the cases cited on page 48 above] the
owner may be held strictly liable to pay conpensation to nminers
idled by a withdrawal order, even though the owner is not the
enpl oyer of the miners." Conplainants' reliance on Judge
Broderick's decision is msplaced because in the Pine Tree case,
t he owner of the m ne supervised the independent contractor's
activities with respect to mning projections and m ne mappi ng
and the owner specifically advised the i ndependent contractor to
continue mning into a questionable area which turned out to be a
gas well. Judge Broderick believed that the owner could be cited
as well as the independent contractor because the conditions
giving rise to issuance of the withdrawal order in that case
"were the responsibility of the owner" (7 FMBHRC at 240).

As | have already noted in this decision, Powellton required
Cine and its other independent contractors to hire an engi neer
but it was the independent contractors' responsibility to prepare
their own mne maps and performtheir own mning projections
(Exh. C, p. 5; Tr. 265). The fact that Inspector Franco issued
Citation Nos. 2273570 and 2273571 on Novenber 2, 1983, alleging
that Al gonquin had failed to show m ning projections and the date
of recent mning activity on the mne map shows that the
i nspector did not believe that Powellton, as the
producti on-operator, was liable for such violations. O course,
as | have already noted above, Cine, Al gonquin, and Chi ckasaw
are production-operators and the contracts between Powel|ton and
its independent contractors do not create the type of
rel ationship which is normally subject to the | aw governing the
citing of production-operators for violations by their
i ndependent contractors.

The concl udi ng argunent whi ch conpl ai nants' brief (p. 25)
makes in support of their contention that Powellton shoul d be
held strictly liable for dine's alleged violation of section
105(c) (1) is that:
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justice would be well served by a Conm ssion ruling
whi ch signal sto Powel |ton and other |arge | essors of
coal mnes that they havean obligation to ensure that
the parties to whomthey sub-|ease exhibit a genuine
concern for safety and have sufficient capital to nmake
a diligent effort to conmply with the Act.

| agree that "justice" would be served by hol ding Powel | ton
liable for dine's alleged violation if the facts in this case
did show that dine was running his mne w thout nmaking any
effort to conply with the health and safety standards, if

Powel [ton's contracts with its independent contractors did show
Powel [ton to be in actual control of its independent contractors
work force, and if the violation of section 105(c)(1) alleged in
this case could be shown to be an action over which Powellton had
any control. Not one of the aforesaid conditions, however, exists
in this case

As | have already indicated on page 24 of this decision
I nspector Franco's 24 citations issued during the last quarterly
i nspection do not reveal the types of highly serious violations
whi ch woul d have endangered conpl ai nants' safety and health to a
significant degree. They were nostly routine violations which are
normal |y cited by Federal inspectors during quarterly
i nspections. The violations were cited between October 26 and
Novermber 3, 1983. Although Cdine closed his mne on Novenber 8,
1983, he had abated 17 of the 24 alleged viol ati ons by Novenmber 3
before closing the mne. Therefore, his pronpt action in abating
the alleged violations is not the type of response to the citing
of violations which woul d be expected of an operator who is
conpletely indifferent about safety and who strives to operate by
failing to purchase the necessary supplies and equi prent.
Mor eover, the accounting sheets in Exhibit 7 show that Cine paid
Powel | t on about $15, 000 per nonth for supplies, parts, and
pr of essi onal services for the 4 full nonths of July through
Oct ober before the mne was cl osed on Novenber 8, 1983. Those
anmounts do not indicate that Cine was failing to expend enough
nmoney to keep the mine operating in a safe condition

Fi ndi ng Nos. 3 through 5 above show that Powellton expects
its independent contractors to conply with all safety and health
regul ations and takes the initiative to see that all paynents are
made to UMM s pension funds in a tinely manner. Nothing in this
record woul d support a finding that
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Powel [ton has fallen short of its obligations to see that its
i ndependent contractors produce coal in a manner which wll
provide the mners with safe and heal t hful working conditions.

A final point should be made about hol ding Powellton Iiable
for dine's alleged violation. The uncontroverted evi dence shows
that Powellton did not at any tine ever take any kind of action
to hire, discipline, or discharge any of the m ners enpl oyed by
Cine. The violation alleged by conplainants is not one which is
susceptible to a routine claimthat a production-operator is
liable for its independent contractors' violations because it
consists of a claimthat Cine laid off conplainants because they
refused to conplain to MSHA about the excessive inspections which
Cine believed were being made at the No. 31 Mne. That is a
vi ol ati on which is unique and which would not occur sinply as a
direct result of a production-operator's failure to assure that a
m ne is operated under safe and heal thful conditions. A
producti on-operator would have to be intinmately aware of an
i ndependent contractor's personal relationship with its enpl oyees
before it could be established that the production-operator knew
that an i ndependent contractor was asking its enployees to
conpl ain to MSHA about the nunerous inspections which were being
made at the independent contractor's mne. No conpl ai nant has
charged that Powellton had anything to do with dine's alleged
violation or that Powellton had any reason to know that i ne had
ever requested the mners to conplain to MSHA about an excessive
nunber of inspections.

It is possible that a discrimnation case could be filed
which would justify a finding that a production-operator ought to
be held liable for an i ndependent contractor's violation of
section 105(c)(1), but I do not believe that the record in this
proceedi ng can be interpreted to warrant a finding that Powellton
shoul d be held liable for the violation of section 105(c)(1)
al l eged by conplainants in this proceedi ng.

As | understand Powel lton's request in the concl uding
par agraph of its brief (p. 20), it does not request that it be
di smssed as a party if | find that no respondent committed any
acts sufficient to establish a violation of section 105(c)(1).
Since ny decision shows that no violation of section 105(c) (1)
was proven by conpl ainants, the entire conplaint will hereinafter
be di sm ssed.
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VWHEREFORE, it is ordered:

The conplaint filed on March 19, 1984, in Docket No. WEVA
84-148-D is dismssed for failure to prove that a violation of
section 105(c) (1) of the Act occurred.

Richard C Steffey
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one

1 In Consolidation Coal Co., 6 FMSHRC 189 (1984), the
Conmi ssion held that an inspector nmay properly designate a
violation cited pursuant to section 104(a) of the Act as being
"significant and substantial™ as that termis used in section
104(d) (1) of the Act, that is, that the violation is of such
nature that it could significantly and substantially contribute
to the cause and effect of a mine safety and health hazard.

~Foot not e_two
2 Section 105(c) (1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oyment in any coal or other mne subject to this Act because
such mner, representative of mners or applicant for enploynment
has filed or made a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coal
or other mne, or because such mner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such mner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representative of niners
or applicant for enploynment on behal f of hinself or others of any
statutory right afforded by this Act.

~Footnote_t hree

3 Republic Steel Corp., 1 FMBHRC 5 (1979); Kaiser Coa
Corp., 1 FMSHRC 343 (1979); Consolidation Coal Co., 1 FMSHRC 347
(1979); dd Ben Coal Co., 1 FMSHRC 1480 (1979); Mnterey Coa
Co., 1 FMBHRC 1781 (1979); Republic Steel Corp. v. Interior Bd.
of Mne Op.App., 581 F.2d 868 (D.C. G r.1978) Cyprus Industrial



M nerals Co. v. FMBHRC, 664 F.2d 1116 (9th Gir.1981); Harnman
M ning Corp. v. FMBHRC, 671 F.2d 794 (4th Cr.1981); and Phillips
Urani um Corp., 4 FVMSHRC 549 (1982).
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Appendi x A

LOSSES | NCURRED BY CLINE AS A RESULT OFOPERATI NG JANE
ANN NO. 31 M NE FROM JULY TO NOVEMBER 1983

Expl anati on of Cal cul ati ons

Figures in Colum 2 are the actual anounts which Powel|ton

paid Cine for clean coal before deducting for equi pnent rental
el ectrical power, etc., as shown in Exhibit 7.

gures in Colum 3 are the anounts deducted by Powel |ton

for the itens |isted. Powellton al so deducted for ampunts paid to
UMM for wel fare funds, but | have del eted those deductions
because they have been transferred to the anmount charged for
wages and ot her fringe benefits as shown in Colum 4.

gures in Colum 4 are based on a per-hour cost of $25.69

for each hour worked by the UMM miners hired by dine. The
hourly rate from Exhibit A page 178, of $13.715 is used instead
of the hourly rate of $14.165 shown in Attachnent A of
conpl ai nants' brief. | have used a base rate of $13.715 because
that amounts to $109. 72 per 8-hour shift, whereas the figure of
$14. 165 used in conplainants' brief is $113.32 per 8-hour shift.
None of the miners clained to be making nore than $110 per day
(Exh. 7, Investigator's Report, p. 5; Tr. 79). The hours worked
by the m ners each nonth are given in Exhibit 7. Therefore, the
figures in Colum 4 were obtained as follows: 1,851 hours for
July x $25.69 = $47,552; 2,202 hours for August x $25.69 =
$56, 569; 2,636 hours for Septenber x $25.69 = $67,719; 2,406
hours for October x $25.69 = $61,810; and 646 hours for
Novenber x $25.69 = $16, 595.

Fi

Fi
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Figures in Colum 5 are estimated sal aries for three forenen. The
estimate i s based on an annual salary of $36,000, or $3,000 per
month for each foreman. It is ny understanding that section
forenen are generally paid about $45,000 per year, but | have
used $36,000 to be conservative. The Investigator's Report, page
5, in Exhibit 7 states that Cine used three forenen.

The amounts shown in Colum 6 provide for dine' s purchase

of $1,000,000 in liability insurance which Cline is required to
provi de under the contract between himand Powellton (Exh. C, p.
13; Tr. 217).

The figures in Colum 7 are the amounts charged Cine for

such services as engi neering, respirable-dust sanpling, and
accounting services. Cine stated that he paid Larry Heatherman
for doing the respirabl e-dust sanpling and Powel |t on deducted for
wor k done by Larry Heatherman and for work done by Dale Porter.
assune that Dale Porter was an engi neer, but he m ght have been
an accountant. In any event, Cine paid the anmounts shown for
their services as indicated in Colum 7.

The anpunts shown in Colum 8 are the results obtained
when the gross inconme in Colum 2 is reduced by the costs
reflected in all of the other col umms.



