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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. SE 85-2
PETI TI ONER A.C. No. 01-01247-03619
V. No. 4 M ne

JI M WALTER RESOURCES, | NC.,
RESPONDENT

Appear ances: George D. Palnmer, Esq., Ofice of the Solicitor
U S. Department of Labor, Birm ngham Al abama
for Petitioner; Harold D. R ce, Esqg., and
R Stanley Mrrow, Esqg., Birm ngham Al abama
for Respondent.

DEC!I SI ON
Bef or e: Judge Broderick
STATEMENT OF THE CASE

In this case, the Secretary seeks penalties for two all eged
viol ati ons of the nmandatory safety standard contained in 30
C.F.R 075.1403-5(g). The parties have submtted the case for
deci sion on stipulated facts.

STI PULATI ON

The parties have stipulated to the follow ng facts and
i ssues:

1. The Operator is the owner and operator of the
subj ect m ne

2. The Operator and the mine are subject to the
jurisdiction of the Federal Mne Safety and Health Act
of 1977.

3. The Adm nistrative Law Judge has jurisdiction in
thi s case.
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4. The MSHA I nspector who issued the subject citations
was a duly authorized representative of the Secretary.

5. True and correct copies of the subject citations
were properly served upon the Qperator.

6. Copies of the subject citations and determ nation of
violation at issue are authentic and may be admitted

i nto evidence for the purpose of establishing its

i ssuance, but not for the purpose of establishing the
trut hful ness or relevance of any statenments asserted

t her ei n.

7. Inposition of a penalty in this case will not affect
the Operator's ability to do business.

8. The all eged violation was abated in good faith.

9. The QOperator's history of prior violations is
aver age.

10. The Qperator's size is medi um

The parties agree that the condition or practice described
in the citation occurred and that the belt described in the
citation was a coal -carrying belt.

The parties further agree that the decision in Docket No. SE
84-23 on the coal -carrying i ssue should determne the nerit of
this case. The mne inspector's evaluation of the violation is
set forth in Section Ill at the bottomof the citation attached
hereto as "Exhibit A". The petitioner's analysis of the violation
agai nst petitioner's regulation for determ ning the penalties to
be proposed is set forth on the second page of the proposed
assessnent. The parties agree that the proposed penalties of $119
and $157 are appropriate if violations are found to have
occurred.

| accept the stipulation and find the facts stipulated to.
CONCLUSI ONS OF LAW

Subsequent to the subm ssion of the above stipulations, the

Conmi ssi on deci ded the cases of Secretary v. JimWalter |, 7
FMSHRC ----, Docket No. SE 84-23 (April 29, 1985) and Secretary
v. JimWlter I, 7 FMSHRC ----, Docket No. SE 84-57 (April 29,

1985). They decided that 30 C F. R [75.1403-5(g) applied to
coal -carrying belt conveyors. Foll ow ng that
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deci sion, | conclude that violations have been established in
this case before nme. Considering the stipulated facts in the
light of the criteria in section 110(e) of the Act, | conclude

that the penalties assessed by MSHA are appropri ate.
ORDER

Based on the above findings of fact and concl usi ons of |aw,
Respondent is ORDERED to pay, within 30 days of the date of the
decision, the following civil penalties.

ClI TATI ON PENALTY
2482694 $119
2482622 157

$276

Janes A. Broderick
Admi ni strative Law Judge



