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Federal M ne Safety and Heal th Revi ew Conm ssi on
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SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEVA 84-33-D
ON BEHALF OF MSHA Case No. MORG CD 83-18
ROBERT RI BEL,
COVPLAI NANT Federal No. 2 M ne
V.

EASTERN ASSCCI ATED COAL
CORPORATI ON,
RESPONDENT

SUPPLEMENTAL DECI SI ON ON THE MERI TS
Bef ore: Judge Koutras

On June 18, 1985, the Conmmi ssion remanded this matter to ne
for consideration, and its remand order states in pertinent part
as foll ows:

[T]he nmerits portion of this case is remanded to the
judge for the limted purpose of nmaking specific
findings of fact, along with any credibility

determ nati ons necessary to resolve key, conflicting
testimony, and for an analysis of those findings

consi stent with established Conm ssion precedent. 30
US C 0823(d)(2)(C. On remand, the judge is directed
to analyze in detail whether a prima facie case of

di scrimnation was established. In particular, the
judge is to determ ne what actually occurred at the
August 5, 1983 neeting between | ongwal | coordi nator

M chael Toth and the m ners of the mdnight shift, and
that neeting's relationship, if any, to the allegation
that the decision to suspend Ribel with intent to

di scharge was a violation of section 105(c).

Suppl enent al Fi ndi ngs and Concl usi ons
The record in this case establishes that M. Ribel, along

with several of his co-workers, was the focal point for an
on-goi ng di spute with m ne managenent with regard to
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the issue of "double cutting” coal on the |longwall section. M.
Ri bel took the position that such a practice was inherently
unsafe, and m ne managenent took the position that it was safe.
M ne safety comm tteeman Janes Merchant confirned that M. Ribel
and the other conplaining mners spoke to himabout the double
cutting in My, 1983, and that neetings were held with M chael
Toth, the longwall coordinator, and representatives of the UM
at which the issue was discussed. M. Merchant also alluded to
di scussions with MSHA several years earlier over the issue of
doubl e cutting.

As a result of the dispute concerning the issue of double
cutting, M. R bel and two of his co-workers (Kanosky and Wlls),
i nfornmed their supervisor and foreman, Jack Hawkins, that they
woul d not double cut anynore. As a result of this, a neeting was
held with the safety conmttee and mi ne managenent, and the
deci si on was made by M. Hawki ns' supervisors that the
conpl aining mners did not have to double cut. Subsequently, in
early May, 1983, M. Hawkins nmet with the recalcitrant mners,
including M. R bel, and in an effort to convince themto change
their m nds about double cutting, he purportedly discussed
several "options" with them Subsequent allegations by the
enpl oyees that these "options" included threats by M. Hawkins to
take away certain work-related privileges, i.e., overtineg,
favorabl e work assignnments, led to a May 31, 1983, discrimnation
conplaint to MSHA by M. Ribel and the other mners. Al though M.
Hawki ns deni ed giving the enpl oyees any "options," and deni ed
threatening them he conceded that the issue of "double cutting”
was frequently discussed with his crew as early as March and
April, 1983, and that he had spoken with M. Ri bel and the other
mners on at |east 10 or 15 occasi ons about the matter.

M. Hawkins candidly admtted that he spoke with M. R bel
and the other miners on many occasi ons about their initial
refusal to performdouble cutting, and that he did so out of
concern that production on his shift was suffering and that his
shift was far bel ow the production of other shifts where doubl e
cutting was taking place. Al though M. Hawkins denied that he
ever threatened M. Ribel, or gave him"options" in connection
with his refusal to double cut, M. Hawkins' continuous contacts
and conversations with his crew over this subject supports a
concl usi on that coal production was uppernost in M. Hawkins'
mnd. Since M. R bel was instrumental in curtailing production
on his shift by his refusal to double cut, and since M. Ri bel
obviously influenced M. Wells and M. Kanosky to join himin his
protests, as well as the discrimnation conplaint filed agai nst
M. Hawki ns, one can reasonably concl ude that
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M. Ribel did not ingratiate hinself to M. Hawkins, and that M.
Hawki ns was not too enchanted with M. Ribel. As a matter of

fact, M. Hawkins testified that his goal of 300 carl oads of coa
producti on was not being net, and that everyone else on his crew
except for M. Ribel, M. Wlls, and M. Kanosky were "willing to
go along with ne" (Tr. 484).

M. Hawkins testified that he had di scussed the fact that
his crew was the only crew which did not engage in double cutting
with both his supervisor and the mine safety departnment (Tr.

553). He conceded that production was "nunber one in nmy book"

(Tr. 556), and that m ne managenent expected himto "notivate"
his crewto get themto double cut coal so as to increase
production (Tr. 601). M. Hawkins also confirmed that he

di scussed the double cutting issue with MSHA | nspector Cross, the
i ndi vi dual who conducted the discrimnation investigation (Tr.
621).

In addition to the conplaints over the question of double
cutting, M. Hawkins alluded to a conplaint and a request for an
i nvestigation by the safety comittee concerning two face shields
being pulled down at the sanme time, and while he was not certain
whet her M. Toth spoke to an inspector about the incident, M.
Toth made a decision to discontinue the practice (Tr. 622). M.
Hawki ns al so stated that the union's conplaints to a state m ne
i nspector, including conplaints about the manner in which he was
firebossing the section, resulted in the inspector visiting the
m ne on August 4, 1983, and interviewi ng M. Hawkins, nenbers of
his crew, and M. Toth. Although M. Hawkins testified that the
state inspector found no wong-doing on the part of mne
managenent, he confirmed that the inspector "didn't |ike being
drug in on it" because the conplaints were "just a
managenent - uni on conflict” (Tr. 624). The inspector suggested
that a nmeeting be held to resolve their differences, and the
nmeeting held on the m dni ght shift on August 5, 1983, was for
t hat purpose (Tr. 625).

As the longwall coordinator, M. Mchael Toth was
responsi ble for all production and safety on the |ongwall section
(Tr. 633), and he woul d al so have occasion to revi ew production
del ays and | oss of production during any particular shift (Tr.
640) .

M. Toth admitted that he was aware of the probl ens between
M. Hawkins and his crew, and that he had "a definite interest"
in these problens. He confirned that he nmet "many tines" with the
crew and with the safety comrtteenen
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about conpl ai nts which were nmade over alleged unsafe practices
(Tr. 697-698). Although M. Toth denied that he was aware of any
di scussi ons between M. Hawkins and his crew concerning the issue
of double cutting, and could not recall any specific conplaints
by the safety committee over that issue, he conceded that the
subj ect had been "tal ked about several tinmes" (Tr. 638). He al so
confirnmed that he was aware of the fact that M. Ribel had filed
a discrimnation conplaint with MSHA on May 31, 1983 (Tr. 665),
and that everyone at the mine was aware of the probl ens between
M. Hawkins and his crew (Tr. 665).

M. Toth testified that the August 5, 1983, neeting was the
result of a request nmade by a state mne inspector that M. Toth
meet with M. Hawkins and his crew to resolve the "bickering" or
"personal grudge" which existed between M. Hawki ns and nenbers
of his crew (Tr. 646). Although M. Toth denied threatening
anyone at the neeting with the loss of their jobs, he conceded
that it was possible that a m ner could be disciplined or |ose
his job if he nmade groundl ess safety conpl aints against his
foreman, and that taken in this context, he admtted that he may
have sai d sonething about job losses (Tr. 672). M. Toth also
admtted that he was somewhat chagrined at M. Wells for | aughing
or smrking while he was speaking, and that he remarked to M.

Wl |'s "Danny, don't think for one mnute that you can't be on the
shit end of the stick"” (Tr. 650). After making this remark, M.
Toth abruptly left the nmeeting in charge of M. Hawkins, with a
remark to M. Hawkins that maybe "he could do some good with
thent (Tr. 650).

Four of the miners who were at the August 5th neeting
testified that M. Toth made the remarks attributed to him M.
Wlls testified that M. Toth nentioned the fact that he was
getting tired of all of the safety conplaints and that if they
did not stop, mners could end up losing their jobs (Tr.
221-222). M. Kanosky believed that M. Toth was directing his
remarks to him as well as to M. Ribel and M. Wells (Tr. 289).

M. Reeseman testified that M. Toth becane upset at M.
Wells during the neeting and renmarked to M. Wells that "all of
this petty stuff that has been going out to the safety
departnent, every day, and every day, is going to stop, or you
will be next" (Tr. 406). M. Hayes testified that M. Toth
remarked to M. Wells that "he would be next" and woul d "cone out
on the shitty end of the stick” over the safety grievances which
had been filed on the section (Tr. 420).
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Gven all of the aforenentioned facts and circunstances, |
conclude and find that it is abundantly clear fromthis record
that both M. Toth and M. Hawkins were hostile towards M. Ri bel
because of his prior safety and discrimnation conplaints over
the issue of double cutting. | also believe that it is clear from
the record that the aninosity which was di spl ayed by nine
managenent (Toth and Hawki ns), was the direct result of M.
Ri bel's resistance to the double cutting of coal, his |eadership
role in convincing at |east two other nmenbers of his crewto join
in on his protests, and his filing of a discrimnation conplaint
against M. Hawkins. It also seens obvious to ne that M. Ribel's
activities in this regard i npacted on m ne production, placed M.
Hawki ns in the position of being the only section forenman whose
crew did not produce adequately, and caused M. Toth daily
operational problems, all of which adversely inpacted on an
ot herwi se snmoot h m ni ng operation.

Although | ultimately held in Docket No. WEVA 84-4-D, that
M. Ribel and the other conplaining mners had failed to
establish a prima facie case with respect to their discrimnation
conplaint in connection with the double cutting of coal issue,
M. Ribel's right to conplain about that practice, including his
right to file safety or discrimnation conplaints, remains intact
and protected, and m ne managenent may not retaliate or otherw se
di scrimnate against himfor exercising his rights in this
regard.

M. Toth discovered that the tel ephone wire had been cut
after he instructed a nechanic to check the tel ephone because it
had not been pagi ng. Upon opening the phone, the nechanic
di scovered that the wire appeared to have been cut, and he so
informed M. Toth. M. Toth imrediately went to the head gate to
summon M. Ribel, and he brought himto the tel phone station and
asked himto | ook at the tel ephone. In the presence of at |east
two nmechani cs (Toot hman and Foley), M. Toth asked M.

Ri bel --"Rob, what's that look like to you" (Tr. 661). M. Ri bel

responded that it appeared that the phone wire had been cut, and
M. Toth agreed with him (Tr. 661). M. Toth then concl uded t hat
M. Ribel had cut the wire, and his conclusion was based on his

belief that M. Ri bel was the only person who had an opportunity
to do so.

G ven the background of aninosity and acrinmony which
obvi ously existed between M. Ribel and m ne managenent, | find
it doubtful that M. Ri bel would openly make hinsel f vul nerable
to discharge by cutting a tel ephone wire while his adversaries
M. Toth and M. Hawkins were present on the
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section. Further, given the fact that M. Toth was personally
checki ng on the tel ephone system and in view of managenent's
suspi cions that mners were deliberately sabotaging the

tel ephones, | find it doubtful that M. Ri bel would place hinself
in the position of being "fingered" as the responsible party.
Assuming that M. Ribel was a party to the prior acts of alleged
t el ephone sabotage, since the cul pable party or parties had not
as yet been discovered, | find it rather unlikely that M. Ri bel
woul d do anything to cast suspicion on him Since M. R bel had
an otherw se cl ear enploynent record, and there is no indication
that he did not performhis job properly, or had ever been in any
trouble on the job, I find it doubtful that he would risk his
livelihood by sabotaging a tel ephone while his bosses were on the
secti on.

M. Toth has conceded that his conclusion that M. Ribel was
t he person who cut the wire was based on "circunstanti al
evidence.” M. Toth's rationale for pointing the finger at M.
Ri bel was his belief that M. Ribel was the only person who had
access to the phone and the opportunity to cut the wire. My
previous finding was that this was not so, and that other
i ndi vi dual s who were present on the section had ready access to
t he tel ephone and al so had an opportunity to cut the wire in
guesti on.

Al though it may be true that at the time M. Toth confronted
M. Ribel about the damaged tel ephone wire, M. Toth believed
that he had the "right man," | believe that M. Toth's concl usion
that M. Ribel was the guilty party was influenced in part by M.
Toth's hostility and aninosity towards M. Ribel and certain
menbers of his crew. | believe that this hostility was the result
of the disruptive and protracted safety confrontati ons between
M. Hawkins and his crew, and the fact that M. Ri bel and several
of his co-workers chose to make safety and discrimnation
conpl aints over the practice of double cutting and other m ning
practi ces.

| believe that one can reasonably conclude that M. Toth
considered M. Ribel to be a disruptive force anong his crew,
particularly in light of the decreased production which resulted
fromM. Ribel's | eadership role in refusing to double cut.
Further, shortly before the discovery of the cut wire, M. Toth
had abruptly left a neeting with M. Ribel's crew after being
provoked by M. Wells. The remarks attributed to M. Toth agai nst
M. Wells, which I believe were nmade, were construed by several
nmenbers of the crew as
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threats to their jobs. Al though M. Toth denied that he nade
direct threats, he admtted maki ng sonme remarks about possible
di sciplinary action agai nst mners who made unfounded safety
conpl aints. G ven the background of conflict and hostility which
exi sted, | can understand why sone of the crew nenbers may have
viewed M. Toth's comments as job threatening. | can also
understand M. Toth's frustration over M. Hawkins' inability to
control his crew or to get nore production out of them and the
frustration and anger that he obviously felt over his
confrontation and words with M. Wlls. Gven all of this
turnmoil, | believe that M. Toth seized upon the opportunity to
blame the wire cutting on M. Ribel, and rather than conducting a
t horough investigation into the matter, he made a rather cursory
decision that M. R bel was the guilty party. In making that
decision, | believe that M. Toth was notivated in part by his
hostility and aninosity towards M. Ribel, and that by singling
hi m out for suspension and discharge, M. Toth sonehow hoped to
end all of the conflict which had directly affected his
operation.

Ceorge A. Koutras
Admi ni strative Law Judge



