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PETI TI ONER A.C. No. 15-00061-05508
V. MIMMne & M1 |

MAGOFFI N- JOHNSON & MORGAN
STONE COVPANY,
RESPONDENT

DEC!I SI ON
Bef ore: Judge Kennedy

This matter is before nme on the parties responses to ny show
cause order of June 7, 1985. This order required the parties to
show cause why the decision in Secretary v. Adans Stone
Cor poration and Magoffin, Johnson & Morgan Stone Conpany, 7
FMSHRC 692, Judge Steffey, (May 1985), does not collaterally
estop MIMfromclaimng that (1) it is not owned and controlled
by Stuart Adans Stone Corporation, or (2) is not financially
capabl e of paying the $105 penalty proposed in this proceedi ng
for the single violation charged.

After reviewing the parties' responses, the decision in
Adans Stone, and the undisputed facts of record, | find:

1. That in the prior proceeding the operator had a ful
and fair opportunity to litigate the claimthat it was
not an instrunentality owned and controlled by the
single enterprise entity doing busi ness under the nane
of Stuart Adanms Corporation and Subsidiaries (SACS) and
that it is not financially able to pay nonetary
penal ti es.

2. That these are the sole issues contested in this
pr oceedi ng.

3. That the operator represents it is unable to attend
an evidentiary hearing or to submt
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any evidence on the contested issues that was not
consi dered by Judge Steffey in the Adans Stone case. (FFOTNOTE. 1)

4. That Judge Steffey's decision in Adans Stone was not
appeal ed and has by operation of |aw becone a final
deci sion of the Conm ssion.

5. That under the twin doctrines of res judicata and
collateral estoppel Judge Steffey's finding that MIMis
an instrunentality owned and controlled by the single
enterprise entity
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doi ng busi ness under the nane Stuart Adans Corporation
and Subsidiaries (SACS) is final and conclusive on MIM
in this proceeding.

6. That Judge Steffey's finding that MIMis financially
capabl e of paying nmonetary penalties is final and
conclusive in this proceedi ng.

7. That Judge Steffey's finding in Adans Stone that MIM
failed to sustain its burden of show ng that paynent of
nmonetary penalties will inpair its ability to do

busi ness is final and conclusive in this proceedi ng.

Since the fact of violation is admtted and the sole issue
contested is MIMs ability to pay, this is not a proceeding to
determ ne responsibility for violating the | aw but only whet her
MIM and the single enterprise entity of which it is a part can
pay the $105 penalty assessed. The Suprene Court has encouraged
the use of the single enterprise entity theory to penetrate
schenmes that enploy corporate shells or proprietary corporations
to circunmvent enforcement of regul atory statutes. NBC Energy,

I ncor porated, 4 FMSHRC 1860, 1861 (1982). Indeed, Congress has
exenpted regul atory enforcenment proceedi ngs, such as this penalty
proceedi ng, fromthe automatic stay provisions of the Bankruptcy
Act. 11 U.S.C. [O362(b)(4); Leon's Coal Company, 4 FMSHRC 572
(1982).

Since, as Judge Steffey found, MIMis a mere instrunentality
of the larger SACS enterprise it will be appropriate for the
Secretary to seek recovery fromthe SACS enterprise if MM
defaults in paynent of the penalty assessed. But since this has
not occurred and since Adans Stone found MIMfailed to sustain
its burden of showi ng that paynment of much |arger penalties would
result in economc jeopardy to MIMit is unnecessary to reassign
liability at this stage.

If, the Secretary is unable to collect the penalty from MIM
he may pursue collection proceedi ngs agai nst the SACS enterprise
and, if necessary pierce the corporate veil and collect fromthe
st ockhol ders of SACS. See NBC Energy, supra, WRW Corporation, 7
FMBHRC 245, 259 (1985).

Finally, I find that where, as here, there is an identity of
parties and | egal issues and where, as here, MIM has had a ful
and fair opportunity to litigate its financially
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failing operator defense, accepted principles of issue
precl usi on, whether characterized as res judicata or collateral
estoppel, operate to foreclose further redundant litigation of
the defense in this proceedi ng. Wndsor Power House Coal Conpany,
6 FMSHRC 2773, 2773 (1984).

For these reasons, | conclude that the violation charged
did, in fact, occur and that payment of the small penalty
assessed will not inpair MIMs ability to continue in the
busi ness of mning |linmestone. Further, after considering the
other criteria | find the gravity was serious, the negligence
hi gh and the anmount of the penalty warranted, $105.

Accordingly, it is ORDERED that for the violation found the
operator pay a penalty of $105 on or before Friday, August 2,
1985.

Joseph B. Kennedy
Admi ni strative Law Judge

FOOTNOTES START HERE: -

~Foot not e_one

1. I note that Judge Steffey strongly condemed respondent's
counsel, David H Adans, Esq., for his "contenptuous approach” to
conpliance with the Conm ssion's rules and judges' orders. Judge
Steffey al so adnoni shed counsel for his repeated failures to
appear at requested hearings or to present w tnesses in support
or explanation of his argunments or clainms. Since the Conm ssion
has not nmoved to reprimand or strike sua sponte Judge Steffey's
censure of M. Adanms or to reprimand the judge for having the
temerity to discipline M. Adans without referring the matter to
t he Conmi ssion pursuant to Rule 80, | assune the Conmi ssion
bel i eves Judge Steffey's derogatory coments on M. Adans
prof essionalismwere nmerited and well within the scope of the
judge's jurisdiction and authority.

On ot her occasions, however, the Conm ssion has
declined to take disciplinary action for such "contenptuous”
conduct on the ground that every |awer that appears before the
Conmission is entitled to "flout" a judge's orders and authority
on at |east one occasion. Disciplinary Proceeding, D-84-1, 7
FMSHRC 623 (May 1985). The Commi ssion's condonation of instances
of unprof essional or unethical conduct also seens to be
i nfl uenced by whether errant | awyers enjoy a protected status as
a menber of the Ofice of the Solicitor or a past close persona
relationship with a nenber of the Conmi ssion or its staff. T.P
M ning, Inc., LAKE 83-97-D, decided July 2, 1985, 7 FMSHRC ----;
Bel cher M ne, Inc., SE 84-8-M decided July 10, 1985, 7 FNMSHRC
----; Disciplinary Proceedi ng, D 85-1, decided June 25, 1985, 7
FMSHRC ----; United States Steel Corp., 6 FMSHRC 1404 (1984).



Thi s anbi val ence on the part of the Commission and its
draconi an sanctions for even nerited criticismof those who enjoy
a specially protected status denmeans the status of its judges;
under m nes public confidence in the Commission's neutrality; and
encour ages condonation of |awyer conduct that woul d be deened
unacceptabl e by the courts.



