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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

BENEDI CT J. STRAKA, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. PENN 85-231-D
V.
PITT CD 85-6
CONSCL PENNSYLVANI A CQAL
COVPANY, Bail ey M ne
RESPONDENT
DEC!I SI ON
Bef or e: Judge Fauver

Thi s proceedi ng was brought by Benedict J. Straka under
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. 0801 et seq. The Conplaint states the foll ow ng:

Sonetime in February, 1984, | filed an enpl oynent
application with Consolidation Coal Co., at the Bailey
M ne. Sonmetinme in August of 1984 (either the 22nd to
the 27th), | took an enploynent test. (aptitude test).
To ny knowl edge | passed this test. Since August of
1984, this conpany has continued to hire coal mners,
by January of 1985, there were approxi mately 130 nen
enpl oyed there.

My conplaint is this. | believe | am being

di scri m nated agai nst, because | had previously worked
for Consolidation Coal at the Laurel Mne in Central
Cty and having bel onged to the union therein (Local
UMV 1979). The Bailey mine at which I applied for

enpl oyment is being operated as a non-uni on m ne.
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It is nmy belief that this mne is to remai n non-union
by hiring only non-union mners and people who have a
uni on m ni ng background stand little chance of enpl oynment
at the Bailey mne unless of black or female origin.

On March 19th, | spoke to a man named Carl M kolish. He
has a brother-in-law naned WII|iam Rosner. M. Rosner
was my supervisor at times at the Laurel Mne. He was
one of three shift maintenance foreman at the Laure

M ne, when it was operating. According to Carl

M kol ish, Bill Rosner applied for work at the Bail ey
mne at the early part of March, 1985. The foll owi ng
week, he was given a pre-enploynent interview a week
after that he was schedul ed for a physical exam He
began wor ki ng sonmetine during the week of March 19 to
the 23rd. He began working at the Bailey mne as a
general inside laborer. | held the job of genera

i nside | aborer at the Laurel Mne the |last two years |
wor ked there.

Pursuant to section 105(c)(2) of the Act, M. Straka first
filed a conplaint with the Secretary of Labor (Mne Safety and
Heal th Administration). After investigation, the Secretary found
that no violation of section 105(c) had occurred. M. Straka then
exercised his right to file a conplaint before this independent
Conmi ssi on.

Respondent has noved to dismss the Conplaint for failure to
state a claimfor which relief can be granted under section
105(c) (1) of the Act.

Section 105(c)(1) of the Act provide:

(c) (1) No person shall discharge or in any manner

di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for

enpl oynment has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's
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agent, or the representative of the mners at the coa
or otherm ne of an all eged danger or safety or health
violation in a coal or other mne, or because such m ner
representative of mners or applicant for enploynment is
t he subject of nedical evaluations and potential transfer
under a standard published pursuant to section 101 or
because such miner, representative of mners or applicant
for enploynent has instituted or caused to be instituted
any proceedi ng under or related to this Act or has testified
or is about to testify in any such proceedi ng, or because of
t he exercise by such mner, representative of mners or
applicant for enploynent on behalf of hinself or others of any
statutory right afforded by this Act.

| agree with the notion to dismss. The Conpl ai nt does not
all ege or indicate that M. Straka was in any manner discrim nated
agai nst because of an activity covered by section 105(c)(1) of the
Act or that his exercise of a right afforded bythe Act was interfered
with in any way.

ORDER
WHEREFORE I T IS ORDERED t hat Respondent's Mtion to Dism ss
i s GRANTED and this proceeding is DI SM SSED

W1 Iiam Fauver
Admi ni strative Law Judge



