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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket N. VA 85-12
PETI TI ONER A.C. NO 44-05210-03512
V. No. 44 M ne
LAMBERT COAL COVPANY,
RESPONDENT
DEC!I SI ON
Appear ance: Mary K. Spencer, Esqg., Ofice of the Solicitor,

U S. Department of Labor, Arlington,
Virginia, for Petitioner;

M. Dennis Sutherland, Ofice Manager,
Lanbert Coal Conpany, Nora, Virginia, for
Respondent .

Bef or e: Judge Maurer
Statement of the Case

This case is before me upon a petition for assessnent of
civil penalty under section 105(d) of the Federal Mne Safety and
Heal th Act of of 1977, 30 U.S.C. section 801, et seq., the "Act",
in which the Secretary charges the Lanbert Coal Conpany with one
violation of the mandatory standard at 30 C F. R [075.200. The
general issues before ne are whether the conmany has violated the
regul atory standard as alleged in the petition and, if so, the
appropriate civil penalty to be assessed for the violation.

The hearing was held as schedul ed on June 13, 1985 at Big
Stone Gap, Virginia. Docunmentary exhibits and oral testinony
were received fromboth parties.

The Mandat ory St andard

Section 75.200 of the mandatory standards, 30 CF. R [O
75. 200 provides as foll ows:
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075. 200 Roof control prograns and pl ans.

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of all active
under ground roadways, travelways, and working pl aces
shal | be supported or otherwi se controlled adequately
to protect persons fromfalls of the roof or ribs. A
roof control plan and revisions thereof suitable to the
roof conditions and m ning system of each coal m ne and
approved by the Secretary shall be adopted and set out
in printed formon or before May 29, 1970. The plan
shal | show the type of support and spaci ng approved by
the Secretary. Such plan shall be revi ewed
periodically, at least every 6 nonths by the Secretary,
taking into consideration any falls of roof or ribs or

i nadequacy of support of roof or ribs. No person shal
proceed beyond the | ast permanent support unless
adequat e tenporary support is provided or unless such
tenmporary support is not required under the approved
roof control plan and the absence of such support will
not pose a hazard to the miners. A copy of the plan
shall be furnished to the Secretary or his authorized
representative and shall be available to the m ners and
their representatives.

The Cited Condition or Practice

Citation No. 2153689 as nodified cites a violation of 30

C.F.R 075.200 for the follow ng condition:

The approved roof control plan was not being conplied
with near the face of the No. 3 entry of the 002 active
wor ki ng section in that an area of roof measuring 9
feet inlength and up to 3 feet in width and was
cracked all the way around it (oval shaped) was present
and additional supports such as crossbars were not
installed to supplenment the resin roof bolts that had
been used. The plan stipulates that when abnormal
conditions exist that additional roof support will be

i nstall ed.

Sti pul ations

At the hearing, the parties agreed to the foll ow ng

stipul ati ons which were accepted (Tr. 5):

1. Lanbert Coal Conpany is the owner and operator of the No.
44 m ne
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2. The operator and the No. 44 mne are subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

3. The presiding adm nistrative |aw judge has jurisdiction
over this proceeding.

4. The Lanbert Coal Conpany's size is 379, 766 production
tons per year and the No. 44 mne's size is 103,877 production
tons per year.

Di scussi on and Anal ysi s

The inspector who issued the subject citation testified that
he i nspected the Lanbert Coal Conpany's No. 44 mine on Novenber
6, 1984. As he entered the Nunmber 3 entry in the 002 worKking
section of the mne he observed an oval -shaped crack in the mne
roof approximately nine (9) feet in length and up to three (3)
feet in wdth. He also testified that there was a nud seam
present in the crack and according to the inspector this would
indicate that there is a separation in the roof that nost |ikely
goes all the way to the surface and the roof is also nore likely
to fall out. The entry at that point was approximately sixty (60)
feet fromthe surface. Based upon what he saw, the inspector
bel i eved that there was a reasonable |ikelihood of a nine (9)
foot by three (3) foot rock of unknown thickness, and therefore
unknown wei ght, falling out of the roof, which could result in a
death or injury.

The operator's roof bolter who had bolted this area
testified that he drilled through the rock in three places to
install roof bolts and it was eighteen (18) inches thick. He
stated he was able to tell that because the pinner head will junp
when it hits the crack and he was using a two (2) foot starter
barrel that was not all the way in when it junped.

The citation alleges a violation of 30 CF. R [O75.200
contendi ng that the operator failed to conply with its approved
roof control plan. More particularly, the inspector testified
that the specific portion of the plan that was not conplied with
is contained in the second sentence of the first paragraph on
page 5 (Tr. 13, Governnent Exhibit No. 4). That sentence reads:
"I n areas where subnornmal roof conditions are encountered,

i ndi cated, or anticipated, the operator shall provide additiona
support where necessary."”
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There is no dispute that a subnormal roof condition was present
because of the 9x3 foot oval -shaped crack in the mne roof. There
is a substantial dispute, however, both as to what corrective
action, if any, was taken prior to the citation being issued and
what quantum of additional support was necessary in the first
i nstance.

A substantial question of fact exists as to what additional
support, if any, the operator provided to neet the subnormal roof
condition he encountered. The answer to this question turns on
the credibility of the two wi tnesses.

The inspector testified on direct and cross-exam nation that
they had conplied with their normal roof control plan in the area
of the crack, neaning they had installed resin roof bolts on four
(4) foot centers in that entry. However, a diagramof the No. 3
entry made by the inspector in his field notes, and adnitted into
evi dence as Government Exhibit No. 5, indicates that two (2)
bolts that would have fallen within the oval -shaped crack were
not installed. Another diagram later admtted into evidence as
Respondent's Exhibit No. 1 and purporting to show ei ght (8)
addi ti onal roof bolts and bearing plates inside and around the
out side circunference of the crack was shown to the inspector on
cross-exam nation. He stated that to the best of his recollection
the area was not bolted in this manner, but rather as it is
depicted in his field notes. On his re-direct exam nation
however, he didn't seemtoo sure. The foll owi ng exchange took
pl ace at Tr. 35:

Q M. Phillips, I'd just like to bring you back to
what you observed as far as the roof bolting pattern
was in that entry on that roof on that day. You said
that the normal roof bolting pattern had been observed,
did you observe any type of additional support when you
made your inspection?

A. They may have been installing some extra roof bolts.

In contrast to the rather uncertain recollection of the MSHA
i nspector, M. Counts, the operator's roof bolter, who actually
did the work in this entry testified with absolute certainty that
the roof was bolted as depicted in Respondent's Exhibit No. 1,
whi ch i s reproduced bel ow.



~1170
Respondent's Exhibit No. 1

M. Counts testified that he drilled the roof and installed
five (5) foot resin roof bolts and 6" x16" x1/4" bearing
plates in the order shown above. Further, he is absolutely sure
this is the way it was before the inspector saw it on the norning
of Novenber 6, 1984.

| accept the operator's description of the roof at that tine
and find that it was substantially as depicted in Respondent's
Exhi bit No. 1 which indicates that the normal roof bolting
pattern had been supplenented with additional bolts and oversized
beari ng pl at es.

Havi ng found the exi stence of the additional support as
al l eged by the Respondent, the second issue presented is whether
t hat support was adequate. | conclude that it was.

Petitioner's argunment is that even if the roof was bolted as
depicted in Respondent's Exhibit No. 1, it was insufficient
because given the proximty of the nud seam and the nature of the
crack, crossbars were necessary to provide
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adequat e support of this particular area. It should be noted that
t he approved roof control plan for this mne does not
specifically require crossbars to support abnormal or subnormal
roof, but rather contains a general requirenment that "the
operator shall provide additional support where necessary." In
this particular case, it was and is the considered expert opinion
of the inspector that horizontal support in the nature of
crossbeans or crossbars was required. However, in arriving at
this conclusion, the inspector did not know how far up into the
roof the crack went. Therefore, he did not know how thick the
rock was or whether the supplenmental roof bolts were anchored in
solid roof.

The testinony of the operator's w tness, who actually did
the roof bolting, and whom | find to be credible, is crucial on
this point. M. Counts testified that he drilled three (3) holes
up through the mddle of the rock and found it to be nore or |ess
uniformy eighteen (18) inches thick fromone end to the other
He further stated that he drilled six (6) foot test holes, a foot
above the bolts, and installed the eight (8) resin roof bolts in
the order shown in Respondent's Exhibit No. 1 into solid roof.
Additionally, M. Counts offered the opinion that based on eight
years of roof bolting experience and the fact that he is the
"first one under there,"” he felt the supplenental roof bolts and
bearing plates were adequate to nmake it a safe working place.

I find the operator's argunents and evi dence regardi ng the
condition and adequacy of the supplenental roof support
persuasi ve and | accept it. Based upon this evidence | concl ude
the additional bolting was sufficient to support the roof.

ORDER

Citation No. 2153689, as nodified, is hereby vacated and
this case is dismssed

Roy J. Maurer
Admi ni strative Law Judge



