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Charl eston, West Virginia, for Hobet M ning and
Constructi on Conpany.

Bef ore: Judge Broderick
STATEMENT OF THE CASE

Cont est ant Hobet M ning and Construction Conpany (Hobet) has
filed notices of contest challenging the i ssuance of 19 separate
citations in August, 1984 at its Pine Tree No. 12 Preparation
Plant and its No. 7 Surface Mne. The Secretary of Labor
(Secretary) has filed Petitions seeking penalties for the
violations alleged in each of the challenged citations. The
proceedi ngs were consolidated for the purposes of hearing and
deci si on.

Pursuant to notice, the cases were heard in Charleston, West
Virginia on April 16 and 17, 1985. Burel Skeens, David Mil key and
John G Cheethamtestified on behalf of the Secretary; Ira Robert
Ehrlich, Dale Lucha and Del bert Ray Lawson testified on behal f of
Hobet. Twenty one stipulations were read into the record at the
commencenent of the hearing. Both parties have filed post hearing
briefs. | have considered the entire record and the contentions
of the parties and make the foll owi ng decision

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Because of the | arge nunber of alleged violations involved,
and because many of themare factually simlar, | wll discuss
t hem under descriptive headi ngs.

. FINDI NGS AND CONCLUSI ONS COMMON TO ALL VI OLATI ONS.

Hobet M ning and Construction Conpany is the owner and
operator of the No. 7 Surface Mne and the Pine Creek No. 12
Preparation Plant both |ocated in Logan County, West Virginia
Hobet is subject to the Federal Mne Safety and Health Act of
1977 (the Act). | have jurisdiction over the parties and subject
matter of these proceedings. Payment of civil penalties in these
cases will not affect Hobet's ability to continue in business.
Hobet produces 1,959,233 tons of coal annually, of which 339,952
tons are produced at the No. 7 surface mine. Hobet's history of
prior violations shows that it had 43 paid violations at the Pine
Creek No. 12 Preparation Plant during the period August 2, 1982
to August 6, 1984. From August 1, 1982 to July 31, 1984, there
were 40 paid violations at the No. 7 Surface Mne. In both
facilities conbined, these violations included one of 30 CF.R O
77.206 (ladder violations) and 17 of 30 CF. R [O77.404
(machi nery shall be
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mai ntai ned in safe operating condition). This history is not such
that penalties otherw se appropriate should be increased because
of it.

1. LADDER VI OLATI ONS

Citations 2146461 and 2146471 (Docket No. WEVA 84-410),
Citation 2146489 (Docket No. WEVA 84-411), and Citation 21146499
(Docket No. 85-9) all involve defective clinb | adders on
equi prent. The standard violated is 30 C F.R 0O77.206(a) which
requires that "l adders shall be of substantial construction and
mai ntai ned i n good condition." Hobet concedes that the violations
occurred, but contests the Inspector’'s findings that they were
significant and substantial. The citations respectively charged
that (1) the first steel step and the rope step were nissing on
the right clinb | adder of a front end | oader; (2) the first wire
step was nmissing on the left clinb | adder of a rock truck; (3)
the first and second steps were bent into the frame on the right
clinmb | adder on a front end | oader; (4) the entire right clinb
| adder was bent into the frame on a rock truck. Each of the
vehicles in question has two clinb | adders, one on the right and
one on the left. The inspector was concerned even though only one
| adder was defective in each case, because (1) the vehicles are
often operated next to a high wall, making one | adder not usabl e;
(2) the operator of the vehicle normally uses the left clinb
| adder and mechanics, greasers, etc. normally use the right clinb
| adder and would likely be unaware of the defects; (3) the
equi prent i s used at night and in unlighted areas. The inspector
was of the opinion that the defective |ladders created a slip and
fall hazard which could result in a serious injury. Hobet's
Safety Specialist stated that there were four neans of access to
end | oaders: two | adders, and clinbing over the rear wheels. It
is common for enployees to nount the vehicles by clinbing over
the wheels. He al so stated that the equi pment operators checked
t he equi pnment, including | adders, and filed daily equi pnment check
list reports before each shift.

I find that the defective | adders contributed to safety
hazards, namely slipping and falling, which were reasonably
likely to result in serious injury. The citations were therefore
properly denoni nated as significant and substantial, and the
vi ol ati ons were noderately serious. The defects were obvious to
vi sual observation and Hobet shoul d have been aware of them
Therefore, they resulted from Hobet's negligence. They were al
pronpt |y abat ed.

I11. ROCK TRUCK LOW Al R PRESSURE SI GNAL VI OLATI ONS
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The Inspector testified that the air braking systens on the rock
trucks are equi pped with either an audible signal (buzzer), or a
[ight which sound or cone on when the air pressure is reduced
bel ow a safe level. G tations 2146464, 2146470 (Both in Docket
No. WEVA 84-440), 2434601, (Docket No. WEVA 84-411), 2146497,
2146500 (both in Docket No. WEVA 85-4), and 2146472 (Docket No.
VWEVA 85-10), all charge that the | ow warning buzzer with which
the truck was equi pped was inoperative. Citation 2146490 (Docket
No. WEVA 84-411) charges that the brake warning light with which
the truck was equi pped was inoperative. In none of these
citations is it charged that the brakes thensel ves were
defective. The trucks in question may carry up to 50 or 60 tons
of rock, and run on grades of 10 percent or nore. The inspector
was of the opinion that failing to have an operative warni ng
system when braking pressure was | ow could result in serious
injury. The standard allegedly violated is 30 CF. R [77.404(a)
whi ch provides that nobile and stationary nmachi nery and equi pnment
shal |l be maintained in safe operating condition and machi nery or
equi prent in unsafe condition shall be renoved from service
i medi at el y.

Respondent does not dispute the inspector's findings that
the vehicles in question did not have operative warni ng buzzers
or lights. Cearly therefore the equi pnent was defective. Do
t hese equi pnent defects affect safety? It is self evident that
t he warni ng systens which indicate |ow air pressure for the
brakes were placed in the equi pnent as safety devices. They have
no ot her apparent purpose. Respondent's expert witness, Dr. Ira
Ehrlich, a mechanical engineer with substantial experience in
heavy equi prent braki ng systens, testified that when the air by
whi ch the service brakes are operated drops fromits normal 120
psi to 60 psi, the buzzer is supposed to sound. However, as the
air pressure drops, the rear energency parking brake begins to
actuate and becones fully engaged at about 40 psi. This will stop
the vehicle. If there is a sudden |loss of air pressure, the
buzzer will sound and the rear brakes will stop the vehicle at
the sanme tinme. Dr. Ehrlich testified that the vehicles in
guesti on have automatic transm ssions and have separate braking
systens: the service brake which is an air brake and can be
applied to the rear wheels only or to both front and rear at the
option of the operator; a brake retarder systemwhich applies to
the rear wheels only and is oil cooled and is designed to be used
on long downhill runs; an energency parking brake which is
automatically actuated when the oil or air pressure drops. The
energency brake can al so be engaged intentionally by the vehicle
operator. Hobet argues that the energency brake system provides a
fail-safe means for stopping the vehicle in the event of low air
presure even if the warning buzzer is inoperative.
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The MSHA el ectrical inspector, John Cheetham testified for the
Secretary that a vehicle operator travelling downhill with his
retarder on who had | ost partial air pressure would be unable to
react in a critical situation to stop suddenly with only
partially effective service brakes. The buzzer would give him
prior warning. In Cheetham s opinion the automatic energency
braki ng system would not take full effect if the air pressure was
above 40 psi.

Al t hough the inspector assunmed that the brake warning |ight
was intended to show that the air pressure was low, it appears
fromother testinony that it nerely showed that the parking brake
or energency brake was engaged. It did not, nor was it intended
to show that the brakes were in any way defective. A defective
brake warning |ight does not establish that the vehicle is not
mai ntai ned in safe operating condition. Therefore, the violation
charged in citation 2146490 has not been established. The
citation will be vacated and no penalty assessed.

However, | conclude that the | ow air warning devices
(buzzers) on the nobile equi prent services brakes are intended to
warn the vehicle operator that he nay have a problem giving him
time to avoid potential danger. The fact that the buzzer warning
device is only one of a set of safety devices does not make it
uni mportant. The devices are related to the safe operation of the
equi prent. These devices nust be operative if the nobile
equi pment is to be maintained in safe operating condition
Therefore, | conclude that Hobet violated the mandatory standards
as charged in the citations involving inoperative buzzers. In
Mat hi es Coal Co., 6 FMSHRC 1 (1984), the Comni ssion held that a
violation is significant and substantial if it contributes to a
safety hazard, and there is a reasonable |ikelihood that the
hazard will result in an injury of reasonable seriousness. The
vi ol ati ons being considered here contribute to a safety hazard,
and | accept the testiinmony of |Inspector Cheethamthat there is a
reasonabl e |ikelihood that the hazard will cause serious injury.
The violations are significant and substantial. The violations
were noderately serious. There is no evidence that they resulted
from Hobet's negligence. They were all pronptly abated in good
faith.

V. TRUCK RETARDER LI GHT VI OLATI ONS

The retarder braking system as | expl ai ned above, is
primarily designed to hold back the vehicle on | ong downhil
runs. The rock trucks (subjects of citations 2146477, 2146498,
and 2146473) are equi pped with a [ight which conmes on when the
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retarder brake is engaged. The water truck (subject of citation
2146475) apparently was not equi pped with such a light. According
to Dr. Ehrlich the purpose of the retarder light is to remnd the
driver to turn the retarder off when he is no | onger going down a
grade. The light will not tell himwhether the retarder is

wor ki ng but only that the control is on. If the retarder is not
wor ki ng, the truck could be stopped with the service brake. NMSHA
I nspector Miul key testified that if the retarder is inadvertently
left on while going uphill, the vehicle could stall and the
driver lose control. Hobet's maintenance foreman testified that
the retarder being engaged whil e going uphill could not cause the
vehicle to stall, but would stop the vehicle. | accept Hobet's
testinmony on this issue and conclude that the retarder light is
not a device that is related to safety. The absence of
functioning retarder lights therefore does not indicate that the
nmobi | e equi prment involved in these citati ons was not being

mai ntai ned in safe operating condition. Therefore, the violations
changed in citations 2146477, 2146498, 2146473 and 2146475 have
not been established, the citations will be vacated and no
penal ti es inposed.

V. UNSAFE DUVPI NG VI OLATI ONS

Citation 2146480 charged a violation of 30 CF. R [
77.1608(c) because rock was being pushed over a highwall by a
dozer and the roadway bel ow "was not flagged against the falling
material." The Inspector, Burel Skeens, stated that two |arge
rocks were observed in the roadway. Citation 2146495 charged a
violation of 30 CF. R [077.1608(b) because a rock truck was
dunping too close to the edge of a 20 foot bank. Dale Lucha,
Hobet's Safety Specialist, acconpani ed the Inspector when the
citations we witten. He testified that he did not see the rocks
in the roadway described by the Inspector (they rode in separate
vehi cl es about 200 feet apart), and the rocks were not present 45
mnutes to an hour later. Wen questioned by Lucha, the dozer
operator denied that they had pushed rocks into the roadway.
Lucha al so disputed the inspector's testinony that the Inspector
got out of his vehicle and exam ned the area where the trucks
wer e dunping. The Inspector testified that he saw a foreman in
the area; Lucha stated that he did not notice any foreman there.
There is considerable conflict in the testinmony concerning these
citations. The Inspector's testinony is direct, detailed and
positive. The contrary evidence is not sufficient to overcone it,
and | find that the conditions described in the two citations did
exi st, and the violations charged occurred. Both of the
viol ati ons were serious and were reasonably likely to result in
injury. They were properly cited as significant and substanti al
There is insufficient evidence that the violation
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charged in citation 2146480 resulted from Hobet's negli gence.
However, the violation charged in citation 2146495 was known to
the operator's agent (a foreman) or should have been known. Hobet
was negligent.

The citation was issued under section 104(d)(1) and all eged
that the violation was caused by Hobet's unwarrantable failure to
conmply with the standard. Unwarrantable failure was equated wth
negligence in the case of Zeigler Coal Co., 7 IBMA 280. The
Commission in United States Steel Corporation, 6 FMSHRC 1423
(1984) held that unwarantable failure can be shown by a "serious
| ack of reasonable care.” (1437). | conclude that the foreman's
know edge of the violative practice is inputed to Hobet and shows
a serious |lack of reasonable care. The citation was properly
i ssued under section 104(d)(1). Both unsafe dunping citations
were pronptly abat ed.

VI. M SCELLANEQUS VI CLATI ONS

Citation 2146462 was i ssued charging a violation of 30
C.F.R 0O77.1710(i) because an end | oader operator was not
wearing a seat belt. The end | oader was equi pped with roll over
protection. The standard requires seat belts to be worn in a
vehicle where there is a danger of overturning and where rol
over protection is provided. The Inspector was of the opinion
that there was a danger of the vehicle in question overturning;
the operator's witnesses stated that there was no such danger. On
this issue, | accept the judgnent of the Inspector, and concl ude
that a violation of the standard was established. The origina
citation was nodified to renove the significant and substanti al
finding. The nodification also indicates that the gravity and
negl i gence were low. | accept those conclusions. The violation
was pronptly abat ed.

Citation 2146485 charges a violation of 30 CF. R [
77.400(a) because a drive coupling to an overlimt switch on the
shovel was not guarded. The switch turns very slowy, and the
I nspect or was obviously reluctant to "wite it up." Hobet's
mai nt enance foreman testified that there were no pinch points,
and there was no possibility of a worker or | oose clothing being
caught. | find that the device did not constitute exposed novi ng
machi ne parts which m ght be contacted by persons and cause
injury. A violation was not established.

CORDER

Based on the above findings of fact and concl usions of | aw,
I T 1S ORDERED
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1. The following citations are AFFIRVED as issued:

a) 2146461
b) 2146471
c) 2146489
d) 2146499
e) 2146464
f) 2146470
g) 2434601
h) 2146497
i) 2146500
j) 2146472
k) 2146480
) 2146495
m 2146462 (as nodified; not S & S)

2. The followi ng citations are VACATED

a) 2146490
b) 2146477
C) 2146498
d) 2146473
e) 2146475
f) 2146485

3. Considering the criteria in section 110(i) of the Act,
conclude that the following civil penalties are appropriate for
the viol ati ons found herein.

ClI TATI ON 30 CFR STANDARD PENALTY
2146461 77.206(a) $100. 00
2146471 77.206 100. 00
2146489 77.206 100. 00
2146499 77.206 100. 00
2146464 77.404(a) 100. 00
2146470 77.404(a) 100. 00
2434601 77.404(a) 100. 00
2146497 77.404(a) 100. 00
2146500 77.404(a) 100. 00
2146477 77.404(a) 100. 00
2146480 77.1608(c) 150. 00
2146495 77.1608(b) 200. 00
2146462 77.1710(1) 30. 00

TOTAL $1380. 00
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Hobet is ORDERED TO PAY the sum of $1380.00 within 30 days of the
date of this decision.

Janes A. Broderick
Admi ni strative Law Judge



