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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

UNI TED M NE WORKERS OF DI SCRI M NATI ON PROCEEDI NG
AMERI CA ON BEHALF OF
PATRI CK M HUGHES, Docket No. WEVA 84-404-D
COVPLAI NANT

MORG CD 84-10
V.
McEl roy M ne
CONSCLI DATI ON COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Thomas M Mers, Esqg., United M ne Wirkers
of Anerica, \Wueeling, West Virginia, for
Conpl ai nant .
H Brann Al tnmeyer, Esq., Consolidation Coal
Conmpany, Pittsburgh, Pennsylvania, for
Respondent .

Bef or e: Judge Fauver

Thi s proceedi ng was brought by United M ne Wrkers of
America on behal f of Patrick M Hughes (Conpl ai nant) under
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C. 0801, et seq. The Conpl ai nant charges a viol ati on of
section 105(c) based upon Respondent's refusal to pay Conpl ai nant
for his time as a wal karound (FOOTNOTE. 1) on the m dnight shift, Mrch
14, 1983, and its refusal to assign himduties for the renai nder
of that shift after the Federal inspection was concluded. On the
date in question Conplai nant was schedul ed to work on the day
shift, but not the m dni ght shift.

The controlling issue is whether section 103(f) grants
conpensation rights to a mners' representative who acconpani es a
Federal inspector on a shift other than his regularly schedul ed
shift.
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Havi ng consi dered the hearing evidence and the record as a whol e,
I find that a preponderance of the substantial, reliable, and
probative evidence establishes the foll ow ng:

FI NDI NGS OF FACT

1. Consolidation Coal Company is the operator of the MElroy
M ne, an underground coal nmine in Marshall County, West Virginia,
where Conpl ai nant is enpl oyed.

2. During the week begi nning Sunday, March 11, 1984, and
endi ng Saturday, March 17, 1984, Conplainant held the job
classification of trackman, which paid $12. 798 per hour. At all
rel evant times, Conplainant was a nenber of the miners' elected
Safety Conmittee.

3. During the week begi nning Sunday, March 11, 1984, and
endi ng Saturday, March 17, 1984, Conpl ai nant was schedul ed to
wor k the dayshift (8:00 to 4:00) for five days, Monday through
Fri day.

4. Conpl ai nant wor ked the day shift on Monday, Mrch 12,
Tuesday, March 13, Thursday, Mrch 15, and Friday, March 16,
1984.

5. On Wednesday, March 14, 1984, Conpl ai nant did not work
the day shift, but instead had come to the McElroy nmine on the
m dni ght shift ( 00:01 a.m - 8:00 a.m) and participated as the
wal karound wi th Federal Inspector Charles Cruny for part of that
shift.

6. The inspection conducted by Charles Cruny and
participated in by Conpl ai nant ended at about 5:10 a.m, March
14, 1984.

7. Upon conpl etion of the inspection, Conplainant asked
Wl liam Bl ackwel |, a safety inspector of Consolidation Coal
Conmpany, for a job assignnent for the rest of the mdnight shift.

8. Respondent refused to provide Conpl ai nant Hughes with a
job assignnent for the rest of the mdnight shift, and refused to
pay Conpl ai nant Hughes any wages for that shift.

9. Complainant filed a tinely conplaint of discrimnation
pursuant to 0105(c) of the Act with the Mne Safety and Heal th
Admi ni stration, United States Departnent of Labor.
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By letter dated August 22, 1984, the Mne Safety and Health
Admi ni stration determned that discrimnation had not occurred.
Conpl ai nant thereafter filed a tinely conplaint with this

i ndependent Conmi ssi on.

10. Federal inspectors nost frequently conduct their regular
i nspections of the McElroy Mne on the day shift, occasionally on
the afternoon shift, and rarely on the mdnight shift.

11. From January 1, 1984 through March 14, 1984, Federal
i nspections at the McElroy M ne occurred on the m dnight shift
only on March 12, 13, and 14.

12. At the McElroy Mne, the elected Safety Comnitteenen
partici pated as wal karounds wi th Federal inspectors on all
occasi ons, except when such conmtteenen were unavail able to
participate or when a rank and file m ner expressed a desire to
acconpany a Federal inspector as the wal karound.

13. No elected Safety Committeenen were assigned to work the
m dni ght shift during the period between March 12 and 17, 1984.

14. On Friday, March 9, 1984, at the request of Rick
Li pi nski, Chairman of the Safety Commttee, Safety Commi tteenman
Randal | Mul vey nade reasonable efforts to find an enpl oyee
assigned to the mdnight shift during the week of March 12, 1984,
who would be willing to participate as the wal karound with
I nspector Cruny on that shift. Inspector Cruny had i nformed the
uni on and conpany representatives that his inspections during
t hat week woul d be conducted on the m dnight shift.

15. Prior to the day shift on Monday, March 12, 1984,
Li pi nski found out that no one had travel ed as the wal kar ound
wi th Inspector Cruny on the preceding mdnight shift. Lipinski
agai n made reasonabl e but unsuccessful efforts to find an
enpl oyee on the mdnight shift who would agree to travel as the
wal karound with Inspector Cruny for the upcom ng m dni ght shift,
Tuesday, March 13, 1984. One miner agreed to serve as a
wal karound, but |ater declined to do so.

16. No enpl oyee participated as a wal karound w th | nspector
Cruny on the mdnight shift on March 13.
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17. On the day shift, Tuesday, March 13, Lipinski called a
meeting of the Safety Committee to discuss the fact that no
m dni ght shift enpl oyee had participated as the wal karound for
I nspector Cruny on the two preceding mdnight shifts.

18. At that neeting, Conplainant volunteered to conme to the
m ne for the mdnight shift on Wednesday, March 14, 1984, so that
a representative of the mners would be avail able to acconpany
I nspector Cruny on his inspection.

19. Had an enpl oyee on the mdnight shift of \Wednesday,
March 14, 1984, chosen to participate as the wal karound for
I nspect or Cruny, Conpl ai nant woul d have gone hone instead of so
partici pating.

20. No midnight shift enpl oyee chose to participate as the
wal karound wi th I nspector Cruny on Wednesday, March 14, 1984.

21. The miners at the McElroy Mne were generally aware of
the fact that enpl oyees who participated as wal karounds were
routinely assigned the task of picking up papers and trash for
the rest of the shift, when the inspection was concl uded toward
the end of such shift.

22. On Monday, March 12, and Tuesday, March 13, 1984,
I nspector Cruny wote no citations or orders during his
i nspections of the McElroy M ne on the nidnight shift.

23. On Wednesday, March 14, 1984, while acconpanied by a
wal kar ound (Conpl ai nant), Inspector Cruny wote three citations
during his inspection of the McElroy Mne on the mdnight shift.

24. Conpl ainant's absence fromhis regularly schedul ed shift
on March 14 (the day shift) was excused by Respondent.

25. On March 13, Conplainant told m ne managenent that he
woul d be conming to the mne to serve as wal karound on the
m dni ght shift, March 14. Conpl ai nant was advi sed by WIliam
Bl ackwel | and Allen d zer, safety inspector and supervisor for
Respondent, respectively, that he would not be prevented from
participating as a wal karound on other than his regularly
schedul ed shift, but that he would neither be paid for the period
of such participation nor assigned work for the remai nder of the
shift, because he was not regularly scheduled or entitled to be
paid for that shift.
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26. Fifteen of the 35 mners scheduled to work on the m dni ght
shift of March 14, 1984, had previosuly served as wal karound
representatives of mners.

27. As conceded by Conplainant's w tnesses, and in
Conpl ai nant' s answers to Respondent's interrogatories, any of the
35 regularly schedul ed m ners assigned to the midnight shift on
March 14 were fully qualified to serve as wal kar ounds.

28. The miners' Safety Conmittee never requested that the
m ne superintendent assign a Safety Committeeman to each of the
three shifts, in order to facilitate their participation as
wal kar ounds on any shift.

29. As a matter of established practice, mners who
partici pated as wal karounds were reassigned to their regularly
assigned duties for the remi nder of the relevant shift, if tine
permtted.

30. As a matter of custom and practice, when the duration of
the inspection did not |eave reasonable tine for the wal karound
to return to his regular location to finish the shift, the
wal kar ound was assigned the task of policing the mne, including
pi cki ng up conbustible materials which were left on the mne
floor.

31. Managenent of the mne, including the assignnent of
mners to their work shifts, was exclusively reserved to
Respondent under the governing collective bargai ning agreemnent.

DI SCUSSI ON W TH FURTHER FI NDI NGS

Section 103(f) of the Act provides that "a representative
aut horized by his mners shall be given an opportunity to
acconpany [a Federal inspector]," and when the "representative of
mners ... is also an enpl oyee of the operator [he] shal
suffer no loss of pay during the period of his participation in
t he i nspection nmade under this subsection.”

Conpl ai nant was not scheduled to work on the m dni ght shift
of March 14, 1984, during which he acted as a wal karound
represenative of mners on a Federal inspection. As he was not
schedul ed to work on the shift in question, his claimraises the
guestion whether a refusal to pay himfor that shift constituted
a "loss of pay."
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In Beaver v. North American Coal Corporation, 3 FMSHRC
1428 (1981), the conpl ai nant charged discrimnation for the operator's
refusal to conpensate himfor participation in an inspection on a
day when the conpl ai nant was not schedul ed to work. Judge Cook
rejected argunents simlar to those nade herein that the only
ger mane consi derati ons are whether the individual was sel ected by
the mners to act as a wal karound represenative and whet her that
i ndi vi dual was an enpl oyee of the operator. Consistent with
Respondent' s position herein, the Judge stated:

"t he wal karound provision is designed to encourage

m ner participation in inspections by providing an
assurance that their designated representative wll
suffer no loss in pay as a result of participating in
such inspection i.e., that his participation in an

i nspection will place himin the sanme position wth
respect to his pay that he woul d have occupi ed had he
not participated in the inspection. It was not intended
to create a right to conpensation where none ot herw se
exi sted. "

In UMM ex rel Col chagie v. Consolidation Coal Conpany, 5
FMSHRC 1469 (1983), conpl ai nant was a wal karound on a shift when
he was not scheduled to work. Citing the Beaver decision, Judge
Melick held that the enployer did not discrinnate against
conplainant in failing to conpensate him nor in charging him
wi th an unexcused absence for failing to appear at his next,
regul arly schedul ed shift. The conpl ai nant argued that he was the
only qualified mner available to acconpany the inspector during
the shift in question. Judge Melick found the evidence in that
regard unpersuasive, in view of the nature of the inspection and
the availability of other miners. In the instant case, the
evi dence shows that Inspector Cruny was conducting nerely a
regul ar, general inspection, and that any of the m dni ght shift
mners were qualified to serve as a wal karound. Exam nation of
the Iist of 35 miners scheduled to work the shift in question
reveal ed that at |east 15 of those miners had previously served
as wal kar ounds.
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Conpl ai nant relies upon Secretary of Labor v. Virginia Pocahontas
Coal Conpany, 3 FMSHRC 1493 (1981), in which Judge Steffey found
that the enpl oyer had di scrimnated agai nst the conplai nant in
failing to provide himwith a work assignment for the remainder
of the shift (not his scheduled shift) during which he had served
as wal karound, where the conpl ai nant had been paid for the tine
during which he participated in the inspection. However, Judge
Steffey indicated that, absent a conpelling show ng of the
necessity for a wal karound assigned froma different shift,
managenment may insist that a schedul ed enpl oyee on the inspection
shift act as the wal karound in the order to invoke the protection
of section 103(f). In that case, there was evidence that the m ne
enpl oyees conducted a special neeting for the purpose of
designating the Safety Conmittee nenbers as their wal karound
represenatatives and that, presumably with know edge of that
designation, the operator schedul ed the Safety Committee nmenbers
so that no committee nmenber was on the shift inspected. Virginia
Pocahontas, 3 FMBHRC, at 1494-1495. In the instant case, the
facts are different. Conplainant's own evi dence shows that any of
the m dnight shift mners could have served as a wal karound, and
in fact repeated union efforts were nade to appeal to themto
serve as a wal karound. Safety Conmitteeman Richard Lipinsk
testified that he had nanaged to persuade Forrest Allen, a
m dni ght shift mner, to serve as a wal karound during that week.
M. Allen was not, and never had been, a nenber of the Safety
Committee. (Allen did not serve as a wal karound that week,
stating that he had a cold.) In addition, nearly half of the
regul arly schedul ed m dni ght shift enpl oyees had previously
served as wal karounds, and yet had never been Safety Committee
nmenbers.

Al so di stinguishing the instant case from Virginia
Pocahontas is the testinony of Respondent's m ne superintendent,
conceded by Conplainant's w tnesses, that despite repeated
requests, no list of designated wal karounds was ever provided to
Respondent. In fact, union representatives advi sed Respondent
that they had not designated specific wal karounds, but that in
their opinion all enployees on the seniority roster should be
consi dered "desi gnat ed wal kar ounds. "
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| conclude that, under section 103(f) of the Act, a m ne operator
has no duty to conpensate a mner for time spent as a wal karound
on a Federal inspection on a shift other than his regularly
schedul ed shift, where the facts show that other mners on the
i nspection shift were available as qualified wal kar ounds but
exercised their discretion not to serve as wal karounds.

CONCLUSI ONS OF LAW
1. The Commi ssion has jurisdiction in this proceedi ng.

2. Compl ainant has failed to prove a violation of section
103(f) or section 105(c) of the Act.

CORDER

WHEREFORE I T IS ORDERED that this proceeding is DI SM SSED

W1 Iiam Fauver
Admi ni strative Law Judge

e
FOOTNOTES START HERE: -

~Foot not e_one

1 A mners' representative who acconpani es a Federa
i nspector under section 103(f) of the Act.



