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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SOQUTHERN OH O COAL COVPANY, CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. WEVA 85-97-R
O der No. 2412633; 1/17/85
SECRETARY OF LABCR,

M NE SAFETY AND HEALTH Martinka No. 1 M ne

ADM NI STRATI ON ( MSHA) ,
RESPONDENT

SECRETARY OF LABOR CIVIL PENALTY PROCEEDI NG

M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , Docket No. WEVA 85-218
PETI TI ONER A C. No. 46-03805-03652

V.

Martinka No. 1
SOUTHERN OHI O COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: David A Laing and Gregory W Swart, Esgs.
Al exander, Ebinger, Fisher, MAlister & Law ence,
Col unbus, Onio, for Contestant/Respondent;
Howard K. Agran, Esqg., O fice of the Solicitor
U S. Departnment of Labor, Phil adel phia,
Pennsyl vani a, for Respondent/Petitioner

Bef or e: Judge Koutras
Statement of the Case

These consol i dated proceedi ngs concern a civil penalty
proposal filed by MSHA agai nst the Southern Chio Coal Conpany
pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. [00820(a), seeking a civil penalty
assessnent in the amount of $500 for an alleged violation of
mandat ory safety standard 30 C.F.R 075.303, as stated in a
section 104(d)(2) Order No. 2412633, with special "S & S
findi ngs, issued by an MSHA i nspector on January 17, 1985. Docket
No. WEVA 85-218 is the civil penalty case, and Docket No. WVEVA
85-97-R is the contest filed by Southern Chio Coal Conpany
chal l enging the legality of the order and the special "S & S"
findi ngs.
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The parties engaged in prehearing discovery, and subpoenas were
i ssued conpel ling the attendance of wi tnesses at the hearing.
However, at the hearing, counsel for the parties advised ne that
t hey proposed to resolve the dispute by settlenment of the issues
i nvol ved in the proceedings. Accordingly, the parties were
af forded an opportunity to present their arguments in support of
t he proposed settlenent disposition, and | issued a bench
deci si on approving the settl enent.

Di scussi on

The order in question was issued after MSHA | nspector Honer
W Del ovich determned that a preshift or onshift inspection was
not made at one of the underground working places in the nine
MSHA' s counsel explained that a mner wearing a protective hel net
suffered mnor injuries when he canme in contact with a roof bolt
and sone | oose shale fell on him Counsel contended that had the
requi red exam nati ons been perforned, the general roof conditions
woul d have been di scovered and corrected prior to anyone working
the cited area (Tr. 8, 9). Counsel also indicated that Inspector
Del ovi ch confirned that the required exam nati on had not been
conducted, and he did so through interviews with several niners
at the mne (Tr. 11).

The operator's counsel pointed out that the miner in
guestion was not seriously injured, and although he left the mne
on the day of the incident, he returned to work the next day (Tr.
9). Counsel also asserted that had this case gone to hearing, he
woul d argue that the foreman who made the work assignments on the
day in question did not know, nor should have known, that the
m ner who was injured was in the area in question. Counse
asserted further that the cited area was part of an escapeway
whi ch had received its weekly inspection the day prior to the
accident (Tr. 11, 12).

Under the terns of the settlenment, Southern GChio Coal
Conpany agreed to pay the full proposed civil penalty assessnent
of $500. MSHA' s counsel asserted that the parties al so agreed
that the violation would be nodified froma section 104(d)(2)
order to a section 104(a) citation, and that the inspector's "S &
S" finding would stand. Counsel confirned that based on further
i nformation, he has determ ned that the violation was not an
unwarrant abl e failure and that he had consulted with | nspector
Delovich in this regard (Tr. 4, 5). A copy of Inspector
Del ovich's nodification of his order was filed with me after the
hearing, and it is a matter of record.
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The parties stipulated that Southern Chio Coal Conpany is a |arge
m ne operator and that the paynment of the assessed civil penalty
will not adversely affect its ability to continue in business
(Tr. 7). They al so agreed that the violation was pronptly abated
in good faith (Tr. 8). MSHA's counsel indicated that the degree
of negligence was noderate, and as previously indicated, the
injury suffered by the m ner was not serious. Wth regard to the
prior history of violations, the operator's counsel stated that
based on information provided by the conpany safety director, he
was unaware of any prior violations of section 75.303 for failure
to conduct required exam nations (Tr. 9).

Concl usi on

After careful consideration of all of the argunents
presented by the parties in support of their proposed settlenment
di sposition of the civil penalty case, | conclude and find that
t he proposed settlenent disposition is reasonable and in the
public interest. Accordingly, IT IS APPROVED

CORDER

The Sout hern Chi o Coal Conpany IS ORDERED to pay a civil
penalty in the anount of $500 for the violation in question, and
paynment is to be made to MSHA within thirty (30) days of the date
of this decision. Upon receipt of paynment, the civil penalty case
is dismssed. The operator's motion to withdraw its contest is
granted, and it is dism ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



