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Statement of the Case

Thi s proceedi ng concerns a conplaint filed by the UMM,
Local 5817, District 17, against the respondents pursuant to
section 111 of the Federal Mne Safety and Health Act of 1977,
seeki ng conpensation for its nenber mners enployed at the No. 1
Surface M ne who were idled by a section 104(d)(2) w thdrawal
order issued by MSHA | nspector Edward M Toler at 5:15 p.m, on
August 1, 1984. The order stated as foll ows:

Protecti on of underground workers were not provided for
t he enpl oyees of the Brandy Mning Inc. No. 1 mne
where bl asting was performed at the Monunment M ni ng No.
1 Surface mne exposing mners at the Brandy M ning
Inc. No. 1 mine to falling rock and danmage was done to
m ne property. 1 Drift canopy was destroyed and damage
to the belt conveyor and miners were present outby of

t he underground area and one bl ast did occur.

The conpl aint asserts that as a direct result of the order,
the m ners scheduled to work from August 2 to August 3, 1984,
were idled on certain work shifts schedul ed for those days, and
that they are entitled to conpensation
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at their regular rate of pay, plus interest at the rate of 20
percent per annum and attorneys fees incurred in obtaining the
cl ai med conpensati on.

The conplaint was initially filed against the respondent
Monurment M ni ng Cor poration. However, in view of Mnunent's
failure to respond to several orders which | issued, and its
failure to respond to the conplainant's discovery requests, |
i ssued a show cause order directing the parties to show cause why
Monurent shoul d not be held in default and a sunmary decision in
favor of conpl ai nant shoul d not be issued.

In response to ny show cause order, the conpl ai nant noved to
anend its conplaint to nane Island Creek Coal Conpany as a
respondent. Conpl ai nant asserted that at the tine it filed its
conpl ai nt agai nst Monunent, it had no know edge that I|sland Creek
was the owner of the No. 1 Mne. The notion was granted, and the
matter was docketed for a hearing in Charleston, Wst Virginia.

The hearing was subsequently cancelled after the parties advi sed
me that a hearing was not necessary and that the matter woul d be
submtted to me for decision by stipulations and supporting briefs.

Applicable Statutory Provision

* * * |f a coal or other mne or area of such mne is
cl osed by an order issued under section 104 or section
107 of this title for a failure of the operator to
conmply with any mandatory health or safety standards,
all mners who are idled due to such order shall be
fully conpensated after all interested parties are

gi ven an opportunity for a public hearing, which shal
be expedited in such cases, and after such order is
final, by the operator for lost time at their regul ar
rates of pay for such tinme as the mners are idled by
such closing, or for one week, whichever is the

| esser. * * *

Sti pul ations

The joint stipulation of facts between the conpl ai nant and
t he respondent |sland Creek Coal Conpany is as foll ows:

1. This proceeding is governed by the Federal M ne
Safety and Health Act of 1977 (the Act) and the
standards and regul ati ons pronul gated for the

i npl enent ati on thereof.

2. The Adm nistrative Law Judge has jurisdiction over
thi s proceedi ng.
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3. Island Creek Coal Company (Island Creek) is an
operator within the neaning of section 3(d) of
the Act.

4. The No. 1 Surface Mne, which is part of the Hol den
No. 29 Mne, is located in Hol den, Logan County, West
Virginia, and is owned by Island Creek.

5. At all tinmes relevant to this proceedi ng, Mnunent
M ni ng Corporation (Mnunment) was an i ndependent
contractor hired by Island Creek, and was an operator
wi thin the neani ng of section 3(d) of the Act.

6. In accordance with the contract between Island Creek
and Monurment, Mnument was responsible for mning an
area of |land known as the No. 1 Surface Mne. A copy of
the contract is attached as Exhibit A

7. At 5:15 p.m, on August 1, 1984, MSHA I nspector
Edward M Tol er issued Wthdrawal Order No. 2438645
pursuant to section 104(d)(2) of the Act to Monunent,
which related to the No. 1 Surface Mne. A copy of

O der No. 2438645 is attached as Exhibit B.

8. Order No. 2438645 prohibited work from being
performed in the entire pit area of the No. 1 Surface
M ne.

9. The blasting which resulted in the issuance of Order
No. 2438645 was performed and controlled by Mnunent.

I sland Creek exercised no control over the manner in
whi ch Monunent conducted such bl asti ng.

10. As a direct result of Order No. 2438645 the m ners
at the No. 1 Surface Mne were idled from®6:45 a.m,
August 2, 1984 to 5:30 a.m, August 4, 1984.

11. Alist of the nanes of the idled mners, their
rates of pay and anount of wages lost as a result of
the withdrawal order is attached as Exhibit C.
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12. On or about COctober 15, 1984, Mnunent unilaterally
ceased performance under the contract with Island Creek.

13. Upon information and belief, Mnunment is no | onger
i n business.

14. The mners at the No. 1 Surface M ne were nenbers
of Local Union 5817, District 17 and are represented by
the United M ne Wirkers of Anerica.

15. Monument contested Order No. 2438645 pursuant to
section 105(d) of the Act. The Notice of Contest was
assi gned Docket No. WEVA 84-374-R

16. On February 13, 1985, the Notice of Contest
docket ed WEVA 84-374-R was di sm ssed. See Order
Di sm ssing Proceeding attached as Exhibit D

17. On March 21, 1985, El m Coal Corporation began
operating the No. 1 Surface M ne and continues to do
so.

| ssue

Is Island Creek liable in whole or in part for paynent of
conpensati on owed to enpl oyees of its independent contractor
Monurment M ni ng under section 111 of the Act as a result of the
cl osure order issued to Monunent M ning?

UMM Argunent s

Citing Bitum nuous Coal Operators Ass'n v. Secretary of the
Interior, 547 F.2d 240, (4th Cir.1977); Republic Steel v.
Interior Board of Mne Operations Appeals, 581 F.2d 868
(D.C.Cir.1978); Secretary of Labor v. dd Ben Coal Co., 1 FMSHRC
1480, aff'd, D.C.Cir. No. 79-2367 (Dec. 9, 1980), (unpublished);
Harman M ning Corp. v. FMSHRC & Secretary of Labor, 2 MSHC 1551
(4th Cir.1981); and Cyprus Industrial Mnerals Co. v. FMSHRC &
Donovan, 2 MSHC 1554 (9th Cir.1981), the UMM asserts that it is
wel | established that an owner-operator of a nmine can be held
responsi ble, without fault, for a violation of the Act conmtted
by an i ndependent contractor.
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Recogni zing the fact that the cited cases arose in the context
section 104 or 110 enforcenment proceedi ngs, the UMM asserts that
the statutory | anguage which allowed inposition of liability on
the owners in those cases, applies equally to cases brought under
section 111. Since section 111, |ike sections 104 and 110, speaks
internms of the operator's liability to conpensate idled m ners,
and since Island Creek is the m ne owner, the UMM concl udes t hat
it can be held liable for the conpensation under section 111
regardl ess of the fact that it did not create the danger
requiring the withdrawal of m ners.

In its supporting brief, the UMM asserts that the rationale
of the Conmi ssion in Secretary of Labor v. Phillips U anium
Cor poration, 4 FMSHRC 549 (1982), and Secretary of Labor v.
Cat hedral Bluffs Shale G| Conpany, 6 FMSHRC 1871 (1984), in
obsolving the mne owner fromliability for the violations of its
i ndependent contractor is inapplicable in the instant case.

Counsel argues that in the Phillips case, the Conm ssion
felt that the Secretary's "owner's only" enforcenent policy
underm ned the Act in that it allowed |arge skilled contractors
who violated the Act to "proceed to the next jobsite with a clean
slate, resulting in a conplete short-circuiting of the Act's
provi sions for cumul ative sanctions, should the contractors again
proceed to engage in unsafe practices.” 4 FMBHRC at 553. In
contrast, the owner would have the violation entered into its
history, resulting in future large penalties. As a result of the
vi ol ati ons, the owner could al so be subjected later to the
stringent section 104(d) and 104(a) sequence of violation
provi si ons.

The UMM points out that while the Conm ssion never
retreated fromits holding of owner liablity, it vacated the
citations and orders issued in the Phillips case because they
stemmed froma litigation decision resting solely on
consi derations of the Secretary's adm nistrative conveni ence,
rather than on a concern for the health and safety of m ners.

In the Cathedral Bluffs case, the UMM points out that the
vi ol ati on occurred subsequent to the Secretary's adoption of
i ndependent contractor regul ations, and that based on those
regul ati ons, the Secretary cited both the m ne owner and the
contractor. The Conmission's vacation of the citation issued to
the m ne owner was based on its finding that the record did not
support the Secretary's contention that the mne owner had
control over the cited condition or that the owner's mners were
exposed to the hazard.

of
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The UMMA concludes that it is clear under the O d Ben, Phillips,

and Cat hedral Bluffs decisions, the Conmission's review of the
Secretary's decision to prosecute a mne owner for a contractor's
violation will be nmade on the basis of whether or not the
Secretary's choice was made for reasons consistent with the

pur poses and policies of the Act. The reasonabl eness of the
Secretary's action will depend on the degree of control retained
by the operator and whether the owner's mners are exposed to the
hazar d.

The UMM points out that the instant case raises the issue
of whether miners idled by a withdrawal order issued to an
i ndependent contractor should be required to denonstrate the
owner's control of the contractor or exposure to the hazard by
the owner's enpl oyees, before they can prevail in a section 111
proceedi ng agai nst the m ne owner. The UMM concl udes that they
shoul d not.

In support of its argument, the UMM argues that unlike the
situations in Ad Ben, Phillips, and Cathedral Bluffs,
conpensati on cases arising under section 111 of the Act do not
i nvol ve review of the Secretary's enforcenent policy. For that
reason, the UMM concludes, the policy issues that concerned the
Conmmi ssion in those cases are sinply not present in cases like
the instant one. The UMM asserts that unlike the situations in
those cases, it did not proceed against Island Creek under an
owners-only policy. It points out that it first attenpted to
proceed agai nst the contractor (Mnunent M ning) who created the
condition requiring withdrawal, and that only after |earning that
Monument had gone out of business and that the idled mners would
have no other way to enforce their statutory rights under section
111 did it seek to make Island Creek a respondent.

The UMM asserts that inposing liability of Island Creek in
this case will not increase Island Creek's history of violations,
thereby leading to increased future penalties. Nor will it
i ncrease Island Creek's potential for liability under sections
104(d) or 104(e). Inposing liability on the ower in this case
does not nean the contractor will nove onto the next job with a
"clean slate,” since the violations have becone part of
Monurent' s history of violations, and Monunment will not be going
onto any other job since it has gone out of business. Further
the UMM asserts that the inposition of section 111 liability on
t he owner does not nean Island Creek will be unfairly penalized
for a violation over which it had no control. It may, however,
notivate
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Island Creek to refrain fromhiring "fly by night" contractors
who have little incentive to conply with mandatory standards.

The UMM argues that contrary to the situation in A d Ben
Phillips, and Cathedral Bluffs, inposing liability on Island
Creek in this case would further the underlying purposes and
policies of the Act. In support of this conclusion, the UMM
asserts that section 111 was not intended as a punitive neasure
but was considered a way to equalize sone of the financial
hardshi ps that occurred when mnes were idled by w thdrawal
orders. "It does not insulate the mners fromloss due to
wi thdrawal orders . . . [r]ather it distributes the |oss
bet ween m ner and operator in the manner Congress apparently
deci ded was the nost equitable nmeans of achieving mne safety.”
Rushton M ning Co. v. Mrton, 520 F.2d 716, 721-22 (3d Cir.1975);
Legi slative History of the Federal Mne Safety and Health Act of
1977, 95th Cong., 2d Sess., at 634-35 (Comm Print 1978).

The UMM argues further that section 111 conpensation is
seen as a way of |essening possible inhibitions mners mght have
in reporting unsafe conditions, or that MSHA i nspectors m ght
have in issuing withdrawal orders. A miner who felt his safety
conplaint mght lead to the | oss of several days pay for hinself
and his fellow workers mght hesitate before bringing the problem
to the attention of the federal inspectors. Likew se those
i nspectors mght be reluctant to issue a withdrawal order if they
felt it would result in severe economc distress to the mners.

The UMM mai ntains that since section 111 conpensation
furthers inportant purposes of the Act, denying miners the
opportunity to collect such conpensation frustrates those
pur poses. The UMM asserts that refusing to inpose liability on
the m ne owner in this proceeding forecloses the possiblity of
the m ners establishing a viable claimunder section 111, and
that such a ruling would encourage nmine owers to shield
thenselves fromliability by hiring i ndependent contractors.
There woul d be no incentive to hire large stable contractors who
will be around for a long tinme, because the m ne owner could
escape liablity even if the contractor goes out of business. The
possibility of no conpensation will seriously deter the enpl oyees
of those contractors who m ght otherwi se be inclined to report
unsafe conditions. The MSHA inspectors may find thensel ves
reluctant to issue a withdrawal order to a small, or new y-forned
conpany perform ng work as an independent contractor. These sane
MSHA i nspectors woul d al so feel proscribed, under
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Conmi ssi on deci sions, fromissuing the order to the m ne owner
unl ess there was evi dence of owner control

The UMM asserts that inmposing section 111 liablity on the
m ne owner for the contractor's violations is no nore unfair or
i nconsistent with the Act than the inposition of liability
agai nst an operator under section 111 even though the w thdrawal
order was | ater vacated as having been "issued in error.”
Rushton, supra, 520 F.2d at 718. In Rushton, the operator argued
that such inposition of liability had "the effect of hol ding
Rushton liable without fault for the acts of the Governnent's
agent . " The Court was unpersuaded by Rushton's argunent,
however, and required conpensation to be paid to the idled
m ners. The UMM observes that if an erroneously issued
wi t hdrawal order can trigger an operator's liability under
section 111, then an order issued to the contractor should be
able to trigger liability on the part of the m ne owner

The UMM concl udes that the Conm ssion and the courts have
enphatically held that, as a matter of |aw, mne owers are
[iable without fault for the violations that occur in their
mnes. It further concludes that only where the decision to
i npose liability on the owner would conflict with the underlying
policies and purposes of the Act, has the Conm ssion refused to
apply this principle. Since Island Creek can show no such
conflict in this case, the UMM believes that it is entitled to a
summary decision in its favor. In support of its argunent, the
UMM cites the case of Local Union 8454, UMM v. Pine Tree Coa
Conmpany and Buffal o M ning Conpany, 7 FMSHRC 236, 240, February
15, 1985, 3 MBHC 1747 (1985), Commi ssion review denied on March
27, 1985. In that case Judge Broderick held the m ne owner and
its independent contractor jointly and severally |iable under
section 111 to pay conpensation to the miners idled as a result
of an order of w thdrawal. The UMM states that because the
conditions giving rise to the withdrawal order were the
responsibility of the owner, Judge Broderick had no need to
anal yze the issue of owner liability under section 111 when there
is no evidence of supervision or control by the owner

I sl and Creek Argunents

I sland Creek states that under Article 7 of the mning
contract, Monunent had full and conplete control of the work to
be performed at the No. 1 Surface M ne and, except as was
necessary to protect Island Creek's property, or to insure
conformity to its mning plans and projections, Island Creek
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had no control over Mnunent's enpl oyees or mning operations.
Under Article 8 of the m ning contract, Monunent was clearly an
i ndependent contractor and title to coal m ned by Mnunent

remai ned with |Island Creek. Mnument was responsi bl e under
Article 11 for conpliance with all of the laws applicable to its
operations. Pursuant to Article 13, Mnunment was solely and

excl usively responsible for its enployees in perfornmance of the
m ni ng contract. Conpliance with the standards and regul ati ons

i ssued by the Mne Safety and Health Adnministration was al so the
responsibility of Monument under Article 13 of the mining contract.

Conceding that it had certain rights to nonitor the work of
Monument under the contract, Island Creek points out that the
bl asting activity on August 1, 1984, which gave rise to the
i ssuance of the Order of Wthdrawal was performed and controlled
by Monunent, and Island Creek exercised no control over the
manner in which the blasting was conduct ed.

Wth regard to the UMA' s reliance on the Pine Tree
decision, Island Creek states that the imm nent danger order
which triggered the claimfor section 111 conpensati on was issued
when an active gas well was mined into by Pine Tree. Buffalo
M ni ng Conpany was brought into the conpensati on proceedi ng by
both Pine Tree and the UMM, and the issue presented was whet her
Pine Tree or Buffalo or both were |iable under the facts
presented to pay conpensation to the mners idled by the order

I sland Creek points out that in the Pine Tree case, Pine
Tree was held liable since it operated the mne, enployed and
paid wages to the mners, and was served with the w thdrawal
order. The condition giving rise to the w thdrawal order was
found to be the responsibility of Buffalo. Further, Island Creek
points out that in relying on several cases which addressed the
l[iability of owners for safety violations of their contractors,
Judge Broderick found by anal ogy that Buffalo was jointly and
severally liable. The test applied was, " the decision to
proceed in a conpensation matter against an owner may be upheld
if, as is the case here, the conditions giving rise to the
wi t hdrawal were the responsibility of the owner.™

Island Creek maintains that while the overall contractua
rel ati onshi p between Pine Tree and Buffalo may be sinmlar to that
of Monunent and |sland Creek, the operative facts in this
proceeding are significantly different fromthose in Pine Tree.
By contract right and in practice,
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Buf f al o undertook, for a charge paid by Pine Tree, to furnish
witten plans and projections to be foll owed by Pine Tree. Pine
Tree was operating with m ne maps so furni shed by Buffal o when
the gas well, not identified on such maps was struck. Having
undert aken preparation of mine maps, the conditions (inaccurate
maps) which gave rise to the withdrawal order were clearly the
responsibility of Buffalo. As further evidence of this
responsibility, Buffalo actively assisted in the work of abating
the w t hdrawal order.

I sland Creek argues that in the present proceeding, the
conditions (blasting) which gave rise to the w thdrawal order
were clearly performed by and within the sole control of
Monurent . |sland Creek had not undertaken responsibility for
Monument' s operations nor did it exercise any control over the
manner in which Monunent conducted the blasting at those
operations. These conditions were, by contract and in practice,
the responsibility of Monument. Island Creek concludes that the
facts in the instant proceeding do not support, under the test
enunciated in Pine Tree, a finding that Island Creek is |iable
for conpensation in whole or in part for paynment of conpensation
to enpl oyees of Mnument under section 111 as a result of the
cl osure order issued to Monunent.

Fi ndi ngs and Concl usi ons

In the Pine Tree case, Judge Broderick held Buffalo liable
jointly and severally with its independent contractor Pine Tree
because Buffal o supplied the contractor with certain mne maps
which did not identify the | ocation of the gas well which was
struck. Wien the contractor mned into the well, it contacted
Buf fal o' s engi neering departnent who assured the contractor that
no such well existed. Wien it was discovered that a well was in
fact mned into, an i mm nent danger w thdrawal order was issued,
and it was the basis for the clained conpensation. Since Buffalo
had failed to note the existence of the gas well which it
furnished its contractor, and since it gave further inaccurate
advice to the contractor concerning the existence of the well,
Judge Broderick found that Buffalo was cul pable, that it assisted
in the abatenent, and that the violation was its responsibility.
In essence, Judge Broderick found a nexus between Buffalo's
conduct and the issuance of the order which idled the mners, and
one may conclude that he found the proxi mate cause of the
wi t hdrawal order was Buffalo's failure to advise its contractor
of the existence of the gas well, and the m s-information or
advice it gave to Pine Tree after the matter was called to its
attention.
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In the Pine Tree case, Judge Broderick found that Buffalo
supervi sed the contractor's mning and mappi ng projections, and
supervised its activities in this regard. These facts are not
present in the instant case. In this case, there is nothing to
suggest that Island Creek's conduct in any way inpacted on the
i ssuance of the withdrawal order. The blasting operation which
pronpted the issuance of the withdrwal order was perfornmed and
control l ed by Monument, and Island Creek played no role in that
incident, nor did it in any way assist in the abatenent. In
short, | find no connection whatsoever between |sland Creek and
the violative conditions which pronpted the w thdrawal order
giving rise to the conmpensation cl ai ns.

The UMM s argunent that refusing to inmpose liability on
Island Creek in this case would permt it to shield itself from
future liability for contractor violations because there would be
no incentive for it to hire responsible contractors who have
little incentive to conply with mandatory standards are not well
taken. In the first place, there is no evidence to support the
UMM’ s assertion that Monunent M ning was a "fly by night”
contractor. Further, | find it highly unlikely that Island Creek
woul d knowi ngly retain such a contractor and subject itself to
liability for civil penalty assessnments and cl osure orders for
violations of the Act's mandatory safety or health standards. On
the facts of this case, it seens obvious to ne that the UMM is
| ooking to Island Creek for paynent of the clained conpensation
because it has no other recourse, and has no one else to | ook to.
Rat her than filing a responsive answer to nmy Show Cause Order as
to why Monunent should not be held in default and liable for
paynment of the claimed conpensati on because of its failure to
file responses to ny pretrial orders, the UMM joined Island
Creek as a convenient party-respondent sinply because it is the
owner of the coal |ease and has reachabl e financial resources for
paynment of the conpensation. | believe that something nore mnust
be establi shed.

Wth regard to the UMA' s argunents that a failure to hold
the m ne owner liable for conpensation on the facts of this case

will inhibit MSHA inspectors fromissuing w thdrawal orders, and
wWill inhibit mners fromfiling conplaints because of the
econom ¢ consequences, | can only observe that an inspector's

first consideration should be the safety of the miners. He has a
duty to act regardl ess of any econom c considerations. This
applies equally to mners. Their first consideration should be
their safety,
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not the fact that they m ght not be conpensated for tine |ost
because of a cl osure order

Judge Broderick's decision to hold Buffalo liable for the
acts of its contractor Pine Tree was based on his concl usion that
the conditions giving rise to the withdrawal of mners was the
responsibility of Buffalo, Secretary v. Phillips U anium
Cor poration, 4 FMSHRC 549 (1982). He also cited Bitum nous Coa
Qperators Association v. Secretary, 547 F.2d 240 (4th Cr.1977),
and Secretary v. Republic Steel Corporation, 1 FMSHRC 5 (1979),
1969 Coal Act cases which held that mne owners may be held
liable for safety violations conmtted by independent
contractors.

In the Philips case, a case arising under the 1977 M ne Act,
t he Conmi ssion ordered the disnissal of Phillips as the
responsibility party for the violations which gave rise to the
civil penalty assessnents, and it did so on the basis of its
conclusion that the Secretary had reason to know that the
contractor created the violative conditions which gave rise to
the citations and orders, and was in the best position to
elimnate the hazards and prevent themfromrecurring. The
Conmmi ssion applied this same test in a recent case decided on
August 20, 1985, Secretary v. Calvin Black Enterprises, Docket
Nos. WEST 80-6-M 80-21-M and 80-82-M where it affirned a
judge's conclusion that Calvin Black Enterprises, as the nine
owner - operator, contributed to the violation and was in the best
position to elimnate the hazard and prevent it fromrecurring.

Wth regard to the Rushton case cited by the UMM to support
its "no fault" theory of liability for conpensation clains, |
note that the case was decided under the 1969 Coal Act before the
Conmi ssion's decisions interpreting i ndependent contractor
l[iability under the 1977 Mne Act and the Secretary's independent
contractor regulations. | also note that the Court in Rushton
relied on the statutory distinctions concerning the issuance and
"finality" of the orders in question, particularly with respect
to the Congressional understanding as to the differences between
an order which is ultimtely upheld and one which is ultimtely
vacat ed, and the conpensati on which should be paid by the nine
operator as a result of such orders. That case did not involve an
i ndependent contractor. It turned on the liability of an operator
for orders subsequently found to have been issued in error by
MSHA. | reject the UMM s suggestion that this "no fault" theory
shoul d be applied across-the board in conpensation cases
adj udi cat ed subsequent to the 1977 M ne Act.
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| believe that such adjudications nust be nade on a
case-by-basis, with the focal point being the Comr ssion's test
as applied in the Phillips and Calvin Bl ack Enterprises cases.

In view of the foregoing findings and concl usi ons,
particularly ny findings that Island Creek was in no way
responsi ble for the violative conditions which gave rise to the

wi thdrawal order idling the miners, | reject the UMM' s assertion
that as the m ne owner, Island Creek should be held liable to pay
t he conpensation in question. To the contrary, | conclude and

find that the responsibility for paying the conmpensation lies

wi th Monument M ni ng Conpany, the responsible mne operator.
VWhile it is unfortunate that Monument is no | onger in business, |
find no basis for the UMA's attenpts to hold Island Creek liable
for the paynent of these clains.

| further find and conclude that in view of Mynunent Coal's
failure to respond to ny pretrial orders, to the conplainant's
di scovery requests, or to otherw se defend this case, it is in
default, and IT IS ORDERED to pay the conpensation clains filed
against it by the UMM

I nsofar as the UMM' s conpl ai nt agai nst |sland Creek Coal
Conmpany is concerned, IT IS D SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



