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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 85-92-M
PETI TI ONER A.C. No. 10-00189-05502
V.

St ar- Morni ng Uni t
C.S.C. M N NG COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Faye von Wangel, Esq., Ofice of the Solicitor
U S. Department of Labor, Seattle, Washington
for Petitioner;

Axel Carlson, Safety Oficer, C.S.C. Mning
Conmpany, Wallace, |daho, for Respondent.

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a civil penalty proposal filed by
the petitioner against the respondent pursuant to section 110(a)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking civil penalty assessnents for two all eged
viol ations of certain mandatory safety standards pronul gated
pursuant to the Act. Respondent contested the proposed civil
penalties, and pursuant to notice served on the parties, a
hearing was held in Wall ace, |daho.

| ssue

The issues presented in this proceeding are (1) whether
respondent has violated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalties filed by the petitioner, and, if
so, (2) the appropriate civil penalties that should be assessed
agai nst the respondent for the alleged violations based upon the
criteria set forth in section 110(i) of the Act.
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In determ ning the anmount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U. S.C. [0820(i).
3. Commission Rules, 29 C.F.R [2700.1 et seq.
Di scussi on

Section 104(a) Citation No. 2085690, was issued on Cctober
9, 1984. The inspector cited a violation of 30 CF. R 0O
57.5-37(a)(2), and the condition or practice cited is as foll ows:
"This m ne was sanpl ed on Cctober 4, 1984, and was found to be
over exposed to Radon Daughters. The sanple on the 1700 exhaust
was 0.54 working |level. Several enployees were working in this
m ne. "

Mandat ory standard 30 C.F.R [57.5-37(a), provides as
fol | ows:

(2) Where uraniumis not mned--when radon daughter
concentrations between 0.1 and 0.3 W are found in an
active working area, radon daughter concentration
measurenents representative of worker's breathing zone
shal |l be determ ned at |east every 3 nonths at random
times until such tine as the radon daughter
concentrations in that area are below 0.1 W, and
annualy thereafter. If concentrations of radon
daughters are found in excess of 0.3 W in an active
wor ki ng area radon daughter concentrations thereafter
shal |l be determ ned at |east weekly in that working
area until such time as the weekly determnations in
that area have been 0.3 W. or less for 5 consecutive
weeks.
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Section 104(a) Citation No. 2393304, was issued on March 6, 1985.
The inspector cited a violation of 30 C F.R 057.3-22, and the
condition or practice cited is as follows: "There was a | oose
slab approximately six feet by four feet by two feet
approximately ten feet up on the left hand rib and the nucking
machi ne operator was getting close to being directly beneath the
sl ab. "

Mandat ory standard 30 C.F.R [57.3-22, provides as follows:

M ners shall exam ne and test the back, face, and rib
of their working places at the begi nning of each shift
and frequently thereafter. Supervisors shall exam ne
the ground conditions during daily visits to insure
that proper testing and ground control practices are
being foll owed. Loose ground shall be taken down or
adequately supported before any other work is done.

G ound conditions al ong haul ageways and travel ways
shal | be exam ned periodically and scal ed or supported
as necessary.

MSHA' s Testi nony and Evi dence

MSHA | nspector Donald L. Myers testified that he has been an
i nspector for 11 years, and prior to that worked in the mning
i ndustry in dinmax, Colorado, for 10 1/2 years. Hi s experience
i ncludes tinbering and stope m ning of Mdl ybdenum He descri bed
the respondent's mning operation as a cut and fill stope |ead
and silver mne, and mning takes place at different |evels or
raises.

M. Mers stated that he first inspected the m ne during the
first week of Cctober, 1984, and there were approxi mately 15
peopl e worki ng there. He was acconpani ed by Conpany Safety
Director Charlene Reister, and M. Myers confirned that he
informed Ms. Reister that he was there to take a radon daughters
sanmpl e of the m ne exhaust air. He and Ms. Reister travelled to
t he exhaust entry and M. Mers took his sanple approxi mately 20
feet inside the tunnel opening at a level drift at the 1700 |evel
portal. At that time, men were working hauling tinbers in and out
of the portal with a diesel notor, but M. Mers did not
determ ne the extent of the work being performed inside the mne
M. Mers observed no ventilation fans in operation, and he
bel i eved that "natural ventilation" was being used. A nornmal flow
of air was being coursed fromthe old Star M ne
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portal, up the shaft of the Star-Mrning Unit, and through the
1700 |l evel drift where he sanpl ed

M. Mers explained the procedures that he followed in
taking his sanple, and he identified the sanpling punp as a
Ludl um sanpl er. The sanpler punps two liters per mnute, and he
sanpled for 5 mnutes. He confirned that he has received training
in sanpling procedures at MSHA's M ne Acadeny at Beckl ey, West
Virginia, and al so received on-the-job training in sanmpling
procedures. He also confirmed that his sanpling device is
calibrated twice a year, that it was properly calibrated when he
took his sanple, and that he used the sanpler battery as the
power source for sanpling. The sanpling devices are maintai ned at
his office, and they are available to the inspectors when they
have a need to sanple.

M. Mers stated that his initial sanple reflected a 5
percent radon daughters exposure, that this was unusually high
and that it was the first tinme that he had ever registered a
readi ng that high. He informed Ms. Reister that the nmine either
had a problem at the sanple |ocation or that his equi pment was
defective. In view of the high reading, M. Mers returned to the
mne with MSHA technician Dick Sargi nson from MSHA' s Bel | vue
of fice, and they took additional sanples.

M. Mers stated that when he and M. Sarginson returned to
the m ne, Ms. Reister was contacted again, and acconpani ed them
during their sanpling. A small pre-determ ned sanple was tested
by his Ludlum sanmpling device in order to check the calibration
and the device checked out. He and M. Sargi nson took sanples at
various locations in the mne on separate Ludl um sanpling
devices, and M. Mers identified exhibit CG1, as the results of
their collective sanpling. He indicated that the digita
read-outs on their sanpling devices were relatively simlar, and
he confirmed that any sanples over .3 W were out of conpliance.
Since it seened obvious that the respondent had not conducted any
nmoni toring or sanpling of radon daughters exposure because they
did not have the sanpling equiprent, M. Mers issued the
citation in question and gave it to Ms. Reister and instructed
her to give it to M. James Stricker, the conpany president. The
0.54 sanple result of Cctober 4, 1984, at the 1700 Level was the
basis for the citation. M. Sarginson's sanple result at that
| ocati on was 0. 55.

M. Mers stated that when he issued the citation, there
were seven miners working in the mne, but he was not
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sure what they were doing. He also indicated that radon daughters
contam nation is primarily one of "decaying action,” and that
adequate ventilation is the proper procedure for staying in
conpliance. He confirmed that no fans were being used at the tine
he sanpl ed, and he indicated that the mnes in the area are
relatively lowin radon daughters exposure. He al so indicated

t hat radon daughters exposure above the .3 W. |evel present |ung
cancer and radiation hazards.

M. Mers stated that approximtely 3 weeks after the
sampling with M. Sarginson, he took additional sanples in the
mai n exhaust and found that the 0.54 W. radon daughters exposure
was reduced to 0.14 W.. He nodified the citation on Novenber 16,
1984, to reflect that sanmpling would have to be conducted every 3
months until the exposure was less than 0.1 W in the exhaust
air.

M. Mers confirmed that he nodified the citation on July
29, 1985, to delete his "S & S" finding, and he did so on the
ground that MSHA's district policy that any "working |evel
nmont hs" (W.M exposure not in excess of 4 W.M shoul d not be
consi dered "significant and substantial.” M. Mers' initial "S &
S" finding was based on his 5.0 initial sanple result. A copy of
his nodi fication was produced by the respondent's representative,
exhibit R2, and it is a matter of record (Tr. 9-29).

On cross-exam nation, M. Myers stated that MSHA C A. C., or
"courtesy conpliance visits" do not include radon daughters
exposure sanpling. He confirmed that he did not issue any
citations when he initially took sanples at the m ne because he
was not sure that his sanpling device was working properly. He
i ssued the citation in question only after verifying through the
sanmpling made with M. Sarginson that his equi pment was operating
properly. He reiterated his testing procedures, explained the
filter nunbers which appear on exhibit G 1, and confirmed that he
did not know what the nen in the mne were actually working on
while he was there.

M. Mers indicated that when he nmet with Ms. Reister at the
m ne during his inspections, she appeared to be well infornmed as
to what was required to insure conpliance with the radon
daughters sanpling requirenments, and he confirned that he
conducted a "cl ose-out conference" with her at the mne. He also
i ndi cated that he suggested to Ms. Reister that fans be used to
enhance the exhaust ventilation
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M. Mers indicated that it was possible that his initial high
radon daughters sanpling readi ngs may have been caused by radon
exhausting fromthe old Star M ne workings. Although he confirned
that the sanpling devices used by himand M. Sargi nson were
calibrated, he did not know when they were |ast calibrated. Wile
he did not know the actual tenperature on the days he sanpl ed, he
confirmed that it was cloudy and that there was snow on the
ground. He confirned that respondent’'s sketch of his radon
daughters sanpling results, exhibit R 1, was accurate (Tr. 29-51
55-63).

MSHA I nspector JimR naldi testified as to his experience
and background, and he confirnmed that he has 26 years' of
hardrock multi-level mning experience simlar in nature to the
type of mning conducted by the respondent. He confirned that he
i nspected the mne on March 6, 1985, and that Conpany Safety
Director M. Axel Carlson, acconpanied him and that m ne forenman
James Stricker, Jr., was present when he issued the citation

M. Rinaldi stated that mning had reached the 1100 level in
a drift approximately 8 to 9 feet high and wide and tinbers were
being renbved in a raise area. The drift had stopped, and
bl asting had just taken place to begin another raise. A nmucking
machi ne and | oconotive were in the area preparing to | oad out
rock and tinbers, and several mats and roof bolts had been
installed for ground support.

M. Rinaldi stated that the ground areas in the mne are
"basically inconpetent and rotten."” He observed a slab of ground
rock approximately 4 feet thick, 2 feet wide, and 6 feet |ong
| ocated approximately 10 feet high in the area where the nucking
machi ne was operating. He observed that the slab had "bellied
out" and was fractured. Although a support mat had been installed
agai nst the bottom of the slab, and several roof bolts had been
inserted to support the slab, M. Rinaldi did not believe that
the slab was securely tied to the rock strata behind the slab. He
was concerned over the fact that ground of the type found in the
m ne was known to sonetinmes break | oose under its own weight.

M. Rinaldi stated that he observed workers in the area of
the slab, and that the rucking rmachi ne operator was worKking
toward the area and woul d have been directly under the slab
within a matter of mnutes. In his opinion, it was reasonably
likely that part of the rock below the protective mat coul d have
conme down and seriously injured or killed someone. M. R naldi
confirnmed that the cited condition was
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abated by the next norning by the scaling down of some of the
rock and the installation of additional support (Tr. 64-69).

Respondent' s Testi nony and Evi dence

Edward P. Hunter, testified that at the time the | oose slab
rock citation was issued he was the lead mner in the areas. He
stated that he checked the slab in question at |least two or three
times a day. He was responsible for installing the ground support
in the area, and he indicated that support mats and bolts were
installed over an area of sone 10 feet by 20 feet. A mat and
bolts were installed over the slab to support it, and he believed
that before the slab would cone down, it would first show signs
of fractures and slacking (Tr. 77-78).

On cross-exam nation, M. Hunter stated his agreenent with
M. Rinaldi's estimates with regard to the size of the slab in
guestion, and he confirmed that small fractures could be fouund
inall of the rock in the area. He stated that the matting
material is approximately 12 inches wi de, and that the mat was
"centered" over the slab. He confirned that additional support
tinbers were installed after the citation was issued and that the
slab is still in the area and has not fallen. He confirned that
it is normal practice to scale down | oose rock, and that scaling
took place before and after the issuance of the citation. He did
not believe that the scaling conducted after the citation was
i ssued had anything to do with the violation (Tr. 79-82).

Axel Carlson, respondent's safety director, testified that
he was not at the m ne when M. Myers and M. Sargi nson conducted
their radon daughters sanpling. He stated that Ms. Reister is no
| onger enpl oyed by the respondent and has left the area. He
suggested that she was not totally famliar with the testing
requi renents, and he expressed concern over the fact that
sanmpl ing was not conducted during MSHA's initial "C A V." visit.
He al so expressed sone doubt over the accuracy and dependability
of MSHA's testing devices, but conceded that he could not prove
that the sanpling was done inproperly or inaccurately. M.

Carl son specul ated that diesel funes from machinery in the nine
may have had a "fal se readi ng" inpact on the sanples, but
conceded that he could not establish this.

M. Carlson confirnmed that the respondent does not conduct
its own radon daughters sanpling because the testing equi pment is
expensi ve and the respondent can not afford to
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purchase it. He stated that fans are used to increase ventilation
when hi gh exposure | evels of radon may be suspected, but that the
respondent relies primarily on natural ventilation to exhaust and
renmove contam nants fromthe mne

M. Carlson indicated that at the tine the radon daughters
citation was issued, the nen who were working were "breaking
through” in order to increase the ventilation. The radon
daught ers sanpling exposure results cane after this occurred, and
he believed that any m ners passing through the 1700 | evel where
t he high sanples were taken were exposed for no nore than 1 or 2
m nut es.

M. Carlson stated that he would have preferred to go to a
conference with MSHA on both of the citations, but he could not
explain why this was not done, and he indicated that the matter
was sinmply not followed up by the respondent (Tr 83-88).

James Stricker, confirmed that he is the president of the
C.S.C. Mning Conpany. He stated that he began mining in other
areas in 1982, and that he began the devel opnent of the
Star-Mrning unit during the end of April, 1984, when the mlling
operation was started. Rehabilitation of the underground upper
1200 | evel began in August, 1984, and crews began working there
for several weeks during Septenber and Cctober of 1984, when
production was first beginning. At the tine the citation was
i ssued, rehabilitation was still taking place and there was no
real production (Tr. 88-89).

Wth regard to the I oose rock slab citation, M. Stricker
indicated that the two miners in the proximty of the slab were
two of his nobst experienced mners and that they woul d have been
alerted if they believed that it was hazardous. He believed that
the cited condition was a "judgnent call"” on the part of M.
Rinaldi (Tr. 71).

Fi ndi ngs and Concl usi ons
Fact of Violation

Al t hough the respondent had apparently stipulated to the
veracity and accuracy of the inspector's radon daughters testing
procedures and equi pnent in advance of the hearing, M. Carlson
asserted that he had sonme question about the accuracy of
I nspector Myers' equipnment. He also inplied that the test results
may have been influenced by the presence of diesel funes.

However, the respondent presented



~1603
no evidence or testinony to support its assunptions, nor did it
present any credible evidence to rebut MSHA' s prina facie case.

I conclude and find that MSHA has established both
vi ol ati ons by a preponderance of the evidence. The testinony of
I nspector Myers and I nspector Rinaldi establish that the
respondent failed to conply with the radon daughters nonitoring
and sanpling requirenents of 30 CF.R [5-37(a)(2), and failed
to insure that the cited | oose ground was adequately supported or
taken down as required by 30 C F. R [57.3-22. Respondent has not
rebutted MSHA' s evidence and testinony in support of the
viol ations. Accordingly, Ctation Nos. 2085629 and 2393304 ARE
AFFI RVED

Signi ficant and Substantial Violation

Inspector Rinaldi's testinony concerning his "S & S" finding
with respect to Citation No. 2393304 is supported by his
testinmony. It seens clear to ne that the condition of the cited
slab rock in question presented a reasonable |ikelihood that an
accident, with serious injuries, was likely, and the respondent
has not rebutted this fact. Accordingly, M. Rnaldi's "S & S"
finding | S AFFI RVED

H story of Prior Violations

MSHA' s exhibit G2 includes a summary of respondent's
conpliance record. It reflects that one prior citation was issued
to the respondent in Septenber, 1984. | conclude and find that
t he respondent has a good conpliance record for the nunber of
i nspection days reflected in the report, and I have taken this
into consideration in assessing the civil penalties for the
citations which have been affirned.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Remain in Business

Company President Janes Stricker stated that he has
approxi mately 35 enpl oyees on his payroll, and that his daily
production ranges from25 to 50 tons. He stated that he tries to
maintain a 30 ton a day production level. MSHA's exhibit C1
refl ects an annual 1984 production of 21,465 tons. | concl ude and
find that the respondent is a small mne operator, and this fact
has been considered by ne in assessing the civil penalties in
guesti on.

M. Stricker conceded that the civil penalties assessed for
the violations in question will not adversely affect his
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ability to continue in business. | adopt this as ny finding.

Negl i gence

I conclude and find that both violations in question
resulted fromthe respondent's failure to exercise reasonabl e
care, and that this anmounts to ordi nary negligence.

Gavity

I conclude that the respondent's failure to nonitor or
sanpl e for radon daughters exposure was serious. Continued
exposure to radon daughters in excess of the required | evels,
over a period of time w thout sanpling, presented a possible risk
of exposure to the miners in the mne. Further, the failure by
the respondent to recogni ze the hazards presented by the rock
sl ab whi ch had evidence of fractures and "bellying out"” posed a
potential hazard to the mucking operator and constituted a
serious hazard. | conclude and find that this violation was al so
seri ous.

Good Faith Abat enent

The record establishes that the radon daughters Citation No.
2085629 was abated and term nated by MSHA | nspector Ji m Ri nal di
after subsequent radon daughters sanples reflected that the
exposures sanpled at the 1700 | evel station, and the 1700 |evel
exhaust air north and south of the decline were .01 W, .04 W,
and .03 W.. | conclude and find that the citation was abated in
good faith.

Wth regard to Gitation No. 2393304, the record reflects
that the | oose ground conditions were tinely abated by scaling
down sone of the rock slab and installing additional support. |
conclude and find that this citation was abated in good faith.

Cvil Penalty Assessnents

During closing argunments, MSHA's counsel asserted that the
essence of the radon daughters citation lies in the fact that the
respondent failed to nmonitor or sanple the mne radon daughters
exposure levels after it was determ ned through initial sanpling
that the levels were high and in excess of those levels permtted
by the cited standard. Counsel asserted that section 57.5-37(a)(2),
requi red the respondent to nmake weekly determ nations in the mne
wor ki ng areas to insure that radon exposures were 0.3 W. or |ess.
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Since this was not done, counsel concluded that the viol ation has
been established and that the citation should be affirnmed. Since
the citation was non - "S & S," counsel asserted that a civil
penal ty assessment of $20 is reasonable.

Wth regard to the | oose ground citation, counsel asserted
that MSHA has established a violation and that a civil penalty
assessnent of $46 is reasonable.

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, the following civil penalties are assessed for the citations
whi ch have been affirned:

30 CF.R
Citation No. Dat e Secti on Assessnent
2085690 10/ 09/ 84 57.5-37(a)(2) $20
2393304 03/ 06/ 85 57.3-22 $46
ORDER

The respondent 1S ORDERED to pay to the petitioner the civi
penalties assessed by nme in this proceeding within thirty (30)
days of the date of the decision. Upon receipt of payment, this
case is dismssed

Ceorge A. Koutras
Admi ni strative Law Judge



